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HE, approbation with which 
the Public have been pleaſed 
to favour this Work, to gether with 
he nature of the ſubject, embolden 
me to lay the preſent fourth and en- 
larged Edition of the ſame at your 
Majeſty's feet, both as an homage, 
and an expreſſion of the deſire I en- 
tertain, the Book may for a few mi- 
n tes eee the attention of a 
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our Majeſty's reign has, for 
many years paſt, afforded proofs 
in more reſpects than one, that, 
though human wiſdom may not al- 


ways be able to anticipate difficul- 
ties, et, aſſiſted by tortitude, it can 
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ſucceed in terminating them in a 
more - favourable manner than it 
ſeemed at firſt poſſible to be expect- 


ed, or even in bringing them to an 
me iſſue. According to the com- 


mon courſe of Nature, your Majeſty 
Has only yet ſeen the leſs conſider- 
able part of the years of which your 
reign is to be compoſed : that the 
part which now opens before your 
Majeſty, may be attended with a 
degree of ſatisfaction proportionate 


to your Majeſty's public and private 
virtues, . to your diſintereſted go- 
vernment, and religious regard for 


your royal engagements, is the fond 


hope of 
"Tulle Majeſty 8 
Moſt humble and © 
Moſt devoted Servant, 
And theſe many Years 
Subject by Choice, 
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ADVERTISEMENT. 


\HE Book on the Engliſh Conſtitution; 
of which a new Edition is here offered 
to the Public, was firſt written in French, and 
publiſhed in Holland. Several perſons have aſked 
me the queſtion, how I came to think of treating 
ſuch a ſubjet? One of the firſt things in this 
Country, that engages the attention of a Stranger 
who is in the habit of obſerving the objects before 
him, is the peculiarity of its Government: I had 
| moreover been lately a witneſs of the broils which 
had for ſome time prevailed in the Republic in 
which I was born, and of the revolution by 
which they were terminated, Scenes of that 
kind, in a State which, though ſmall, is indepen- 
dent, and contains within itſelf the principles of 
Its motions, had naturally given me ſome compe- 
tent inſight into the firſt real principles of Go- 
vernments: owing to this circumſtance, and per- 
haps alſo to ſome moderate ſhare of natural abi- 
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ities, I was enabled to perform the taſk I had =" 
dertaken, with tolerable ſucceſs, I was twenty= 


ſeven years old when I firſt came to this Country: 
after having been in it only a year, I began to write 
my work, which I publiſhed about nine months af- 
terwards: and I have ſince been ſurpriſed to find 
that I had committed ſo few errors of a certain kind: 


I certainly was fortunate in avoiding to enter deeply 


into thoſe articles with which I was not ſufficiently | 
acquainted, 


The Book met with rather a favourable recep- 
tion on the Continent ; ſeveral ſucceſſive Editions 


having been made of it. And it alſo met here 


with approbation, even from Men of oppoſite 


parties; which, in this Country, was no ſmall 


luck for a Book on ſyſtematical politics. Al- 
lowing that there was ſome connection and clear- 


neſs, as well as novelty, in the arguments, I 


think the work was of ſome peculiar utility, if 
the epoch at which it was publiſhed, is conſidered; 
which was, though without any deſign from me, 
at the time when the diſputes with the Colonies 
were beginning to take a ſerious turn, both here 
and in America. A work which contained a ſpe- 

cious, if not thoroughly true, confutation of 


"thoſe political notions by the help of which a 
diſunion of the Empire was endeavoured to be 


promoted (which confutation was moreover no- 


ticed by Men in the higheſt places) ſhould have 


procured to the Author ſome ſort of real encou= 
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ADVERTISEMENT. iii 


tagement; at leaſt the publication of it ſhould 


not have drawn him into any inconvenient ſitua— 


tion, When my enlarged Engliſh Edition was 
ready for the preſs, had [ acquainted Miniſters 
that I was preparing to boil my tea kettle with it, 
for want of being able conveniently to afford the 
expence of printing it, I do not pretend to ſay 
what their anſwer would have been; but I am 
firmly of opinion, that, had the like arguments 
in favour of the exiſting Government of this 


Country, againſt republican principles, been ſhewn 


to Charles the Firſt, or his Miniſters, at a cer- 
tain period of his reign, they would have very 
willingly defrayed the expences of the publica- 
tion, In defect of encouragement from Great 
Men ond even from Bookſellers) I had recourſe 
to a ſubſcription ; and my having expected any 
ſucceſs from ſuch a plan, ſhews that my know- 
ledge of this Country was at that time but very in- 


complete (a). 


(a) In regard to two Subſcribers in particular, It was, I 
confeſs, ſadly diſappointed, — Though all the Bookſellers in 
London had at firſt refuſed to have any thing to do with 
my Engliſh Edition (notwithſtanding the French Work was 
extremely well known), yet, foon after I had thought of the 
expedient of a Subſcription, I found that two of them, 


who are both living, had begun a tranſlation, on the re- 


commendation, as they told me, of a noble Lord, whom 

they named, who had, till a few years before, filled one of 

the higheſt offices under the Crown. I paid them ten 

pounds, in order to engage them to drop their under- 
| A 2 
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After mentioning the advantages with which 
my Work has not been favoured, it is however 
juſt I ſhould give an account of thoſe by which it 
has been attended, In the firſt place, as is above 


taking, about which I underſtood they already had been at 
| ſome expence, Had the Noble Lord in queſtion favoured 
me with his ſubſcription, I would have celebrated the 
_ generoſity and munificence of my Patron; but as he did not 
think proper ſo to do, I ſhall only obſerve that his recom- 
mending my Work to a Bookſeller, coſt me ten pounds. 
At the time the above ſubſcription for my Engliſh Edi- 
tion was advertiling, a copy of the French Work was 
aſked of me for a Noble Earl, thea inveſted with a high 
office in the State; none being at that time to be found 
at any Bookſeller's in London. I gave the only copy 
I had (the conſequence was, that I was obliged to borrow 
one, to make my Engliſh Edition from); and I added, that 
| 1 hoped his Lordſhip would honour me with his ſubſcrip- 
tion, However, my hopes were here again confounded. 
As a gentleman, who continues to fill an important office 
under the Crown, accidentally informed me abont a 
year afterwards, that the Noble Lord here alluded to, 
had lent him my French work, I had no doubt left that 
the copy I had delivered, had reached his Lordſhip's hand 
I therefore preſumed to remind him by a letter, that the 
Book in queſtion had never been paid for; at the ſame time 
apologizing for ſuch liberty from the circumſtances in which 
my late Engliſh Edition had been publiſhed, which did not 
allow me to loſe one copy. I mutt do his Lordſhip (who 
3s moreover a Knight of the Garter) the juſtice to acknow- 
ledge, that, no later than a week afterwards, he ſent two 
half. crowus for me to a Bookſellers in Fleet- ſtreet. A 
Lady brought them in a coach, who took a receipt. As ſhe 
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ſaid, Men of high rank have condeſcended to 


give their approbation to it; and I take this 
opportunity of returning them my moſt humble 
acknowledgments. In the ſecond place, after 
the difficulties by which the publication of the 
Book had bezn attended and followed, were over- 
come, 1 began to ſhare with Bookſellers in the 


profits ariſing from the ſale of it. Theſe profits 


I indeed thought to be but ſcanty and flow : but 
then I conſidered this was no more than the com- 
mon complaint made by every T rader in regard 
to his gain, as well as by every Great Man 
in regard to his emoluments and his penſions, 
After a courſe of ſome years, the net balance 
formed by the profits in queſtion, amounted to a 
certain ſum, proportioned to the bigneſs of the 


performance, And, in fine, I muſt add to the 


account of the many favours 1 have received, that 
I was allowed to carry on the above buſineſs of ſell. 
ing my book, without any objection being formed 


was, by the Bookſeller's account, a fine Lady, though nat 


_ a Peereſs, it gave much concern that I was not preſent to 


deliver the receipt to her myſelf, 

At the ſame time I mention the noble Earl's great pune- 
tuality, I think I may be allowed to ſay a word of my own 
merits. I waited, before I preſumed to trouble his Lord- 


ſhip, till I was informed that a penſion of four thouſand 


pounds was ſettled upon him (I could have wiſhed much 
my own Creditors, had, about that time, ſhewn the like 


tenderneſs to me), and I moreover gave him time to receive 


the firſt quarter, 
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againſt me from my not having ſerved a regular 
apprenticeſhip, and without being moleſted by the 
Inquiſition.—— Several Authors have choſen to 
relate, in Writings publiſhed after death, the 
perſonal advantages by which their performances 
had been followed: as for me, I have thought 
| otherwiſe; and, fearing that during the latter part 
of my life I may be otherwiſe engaged, I have pre- 
ferred to write now the account of my ſucceſles 
in this Country, and to fee it printed while I am 
yet wha 


I ſhall add to the above narrative (whatever the 
Reader may be pleaſed to think of it) a few obſer- 
vations of rather a more ſerious kind, for the ſake 
of thoſe perſons who, judging themſelves to be poſ- 
ſeſſed of abilities, find they are neglected by thoſe 
having it in their power to do them occaſional ſer- 
vices, and ſuffer themſelves to be mortified by it, 
To hope that Men will in earneſt aſſiſt in ſetting 
forth the mental qualifications of others, is an ex- 
pectation which, generally ſpeaking, muſt needs be 
diſappointed, To procure one's notions and opi- 
nions to be attended to, and approved, by the circle 
of one's acquaintance, is the univerſal wiſh of 
Mankind. To diffuſe theſe notions farther, to nu- 
merous parts. of the Public, by means of the preſs or 
by others, becomes an object of real ambition: nor 
is this ambition always proportioned to the real abi- 
lities of thoſe who feel it; very far from it. When 
the approbation of Mankind is in queſtion, all per- 
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fons, whatever their different ranks may be, con- 


ſider themſelves as being engaged in the ſame ca- 
reer: they look upon themſelves as being candi- 


dates for the very ſame kind of advantage : high 
and low, all are in that reſpect in a ſtate of pri- 
mæval equality; nor are thoſe who are likely to 
obtain ſome prize, to expect much favour from the 


others. 


This deſire of having their ideas communicated | 
to, and approved by, the Public, was very preva- 


lent among the Great Men of the Roman Com- 
monwealth, and afterwards with the Roman Em- 
perors; however imperfe& the means of obtaining 
| theſe ends might be in thoſe days, compared with 


thoſe which are uſed in our's. The ſame deſire has 
been equally remarkable among modern European 
Kings, 'not to ſpeak of other parts of the World; 
and a long catalogue of Royal Authors may be pro- 
duced, Miniſters, eſpecially after having loft their 


places, have ſhewn no leſs inclination than their 
Maſters, to convince Mankind of the reality of 


their knowledge. Noble Perſons of all denomina- 
tions, have increaſed the catalogue, And to 
ſpeak of the Country in which we are, there is 
it ſeems no good reaſon to make any exception in 
regard to it; and Great Men in it, or in general 
thoſe who are at the head of the People, are we 
find ſufficiently anxious about the ſucceſs of their 
Speeches, or of the printed performances which they 
4 4 
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| ſometimes. condeſcend to lay before the Public 1 

nor has it been every Great Man wiſhing that 3 
compliment might be paid to his perſonal knowledge, 
that has yentured to give ſuch laſting ſpecimens. 


Several additions were made to this Work, at 
the time I gave the firſt Engliſh Edition of it, Be- 
ſides a more accurate diviſion of the chapters, ſe- 
veral new notes and paragraphs were inſerted in 
it; for inſtance in the 11th chapter of the 2d Book; 
and three new chapters, the 15th, 16th, and 17th, 
amounting to about ninety pages, were added to 
the ſame Book, Theſe three additional chapters, 
never having been written by me in French, have 
been inſerted in the third Edition made at Amfter= 
dam, tranſlated by a perſon whom the Dutch Book- 
ſeller employed for that purpoſe: as I never had an 
opportunity to peruſe a copy of that Edition, I 
cannot ſay how well the Tranſlator has performed 
his taſk, Having now parted with the copyright 
of the Book, I have farther added four new chapters 
to it (10, 11, B. I. 19, 20, B. II.) by way of taking 
a final leave of it; and in order the more com- 
pletely to effect this, I may perbaps, give, in a few 
months, a French Edition of the ſame (which 1 
cannot tell why I have not done ſooner) in which 
all the above mentioned additions, tranſlated by 
elf, Well be inſerted, | 


i 
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In one of the former additional Chapters (the 
17th, B. II.) mention is made of a peculiar eir- 
cumſtance attending the Engliſh Government, con- 

ſidered as a Monarchy, which is the ſolidity of the 
power of the Crown. As one proof of this pecu- 
liar ſolidity, it is remarked, in that Chapter, that 
all the Monarchs who ever exiſted, in any part 


of the World, were never able to maintain their 


ground againſt certain powerful ſubjects (or a 
combination of them) without the aſſiſtance of re- 


gular forces at their conſtant command; whereas it 


is evident that the power of the Crown, in Eng- 


Jand, is not at this day ſupported by ſuch means; 


nor even had the Engliſh Kings a guard of more 
than a few ſcores of Men, when their power, and 
the exertions they at times made of it, were equal 


to what has ever been related of the molt abſolute 
Roman Emperors. 


The cauſe of this peculiarity in the Engliſh Go- 
vernment is ſaid in the ſame Chapter, to lie in the 
circumſtance of the great or powerful Men, in Eug- 
land, being divided into two diſtinct Aſſemblies, 
and at the ſame time, in the principles on which 
ſuch diviſion is formed. To attempt to give a de- 
monſtration of this aſſertion otherwiſe than by facts 
(as is done in the Chapter here alluded to) would 


lead into difficulties which the reader is little aware 


of. In general, the Science of Politics, conſidered 
as an exact Science, that is to ſay, as a Science capa- 
ble of actual demonſtration, is infinitely deeper than 
the reader ſo much perhaps as ſuſpects. The know - 
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lage of Man, on hien men Sete; with its 


preliminary axioms and definitions, is to be ground- 
ed, has hitherto remained ſurpriſingly imperfect: 
as one inſtance, how little Man is known to him- 


ſelf, it might be mentioned that no tolerable ex- 
planation of that continual human phenomenon, 
laughter, has been given, as yet; and the power- 


ful, complicate, ſenſation which each ſex produces 


in the other, Kill remains an equally inexplicable 


myſtery. 


To conclude the above digreſſion (which may do 
very well for a Preface) I ſhall only add, that thoſe 
Speculators who will amuſe themſelves in ſeeking 


for the demonſtration of the political Theorem above 


expreſſed, will thereby be led through a field of 


obſervations which they will at firſt little expect; 


and in their way towards attaining ſuch demonſtra- 
tion, will find the Science, commonly called Me- 
taphyſics, to be at beſt but a very ſuperficial 
one, and that the Mathematics, or at leaſt the 
mathematical reaſonings hitherto uſed by Men, 
are not ſo completely free from error as has been | 
- thought (a). 


(a) Certain arora that are not diſcovered, are in ſeve- 
ral caſes, compenſated by others, which are equally un- 
perceived. 


Continuing to avail myſelf of the induldence's an PE 


thor has a right to claim in a Preface, I ſhall mention, as 


ADVERTISEMENT. = 


Out of the four Chapters added to the preſent 


Edition, two (the 1oth and rith, B. I.) contain 


among other things, a few {trictures on the Courts 
of Equity; in which I wiſh i: may be found I 
have not been miſtaken : of the two others, the one 
(19th, B. II.) contains a few obſervations on the 
attempts that may in different circumſtances be 
made, to ſet new limits on the authority of the 
Crown; and in the 20th, a few general thoughts 
are introduced on the right of taxation, and on the 
claim of the American Colonies in that reſpect. 
Any farther obſervations I may hereafter make on 
the Engliſh Government, ſuch as comparing it 
with the other Governments of Europe, and exa=- 


mining what difference in the manners of the inha- 


bitants of this Country may have reſulted from it, 
muſt come in a new Work, if I ever undertake to 


treat theſe ſubjects. In regard to the American diſ- 


putes, what I may hereafter write on that account, 
will be introduced in a Work which I may at ſome | 
future time publiſh, under the title of H/oire de 

George Trois, Roi d' Angleterre, or, perhaps, of Hiſ- | 
teire d Angleterre, depuis Pannte 1765 (that in which 


a farther explanation of the peculiarity in the Engliſh Go- 
vernment above alluded to, and which is again touched 


pon in the po{ſcript to this Advertiſement, that a Go- 
vernment may be conſidered as a great Ballet or Dance, 


in which, the ſame as in other Ballets, every mg de- 
muy on the alpoſitign of the figures. 
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ADVERTISEMENT. 


the American Stamp duty was laid) , a Pannig 
178— meaning that in which an end mall be put to 
the preſent conteſts, (a). 

Nov. 1781. 


* 


Sr er. 


Notwithſtanding the intention above expreſſed, of 
making no additions to the preſent Work, I have 
found it neceſſary, in the preſent new Edition, to 
render fome what more complete the xviita Chapter, 


B. II. p. 387. On the peculiar foundations of the Eng- 


liſh Monarchy, as a MAonarchy, as I found its ten— 


dency not to be very well underſtood; and in fact, 


that Chapter contained little more than hints on the 
fubje&t mentioned in it: the taſk, in the courſe of 
writing, has increaſed beyond my expectation, and 


| has ſwelled the Chapter to about ſixty pages beyond 
what it was in the former Edition, ſo as almoſt to 


make it a kind of a ſeparate Book by itſelf, The 
reader will now find in it ſeveral remarkable new in. 
ftances to prove the fact of the peculiar /adwity of 
the executive power of the Britiſh Crown; and 
eſpecially a much more complete delineation of the 
advantages that reſult from this FabVity, in favour of 


. public liberty (a). 


(a) A certain Book written in French, on the ſubject 


of the American diſputes, was, I have been told, lately 
attributed to me, in which I had no ſhare. 


2 For the ſake of thoſe Readers who like exaRtly to 


ADVERTISEMENT. 1 


Theſe advantages may be enumerated as fol- 
bws. I. The numerous reſtraints the governing 
authority is able to bear, and extenſive freedom it 
can afford to allow the Subject, at its expence. 
II. The liberty of ſpeaking and writing, carried to 
the great extent it is in England. III. The un- 
bounded freedom of the Debates in the Legiſlature, 
IV. The power to bear the conſtant union of all 
orders of Subjects againſt its prerogative, V. The 
freedom allowed to all individuals to take an active 


part in Government concerns, VI. The ſtrict im- 
partiality with which Juſtice is dealt to all Sub- 


jects, without any reſpect whatever of perſons. 
VII. The lenity of the criminal law, both in re- 


gard to the mildneſs of puniſhments, and the fre- 


quent remitting of them. VIII. The ſtrict compli- 
ance of the governing Authority with the letter of the 
law. IX. The needleſſneſs of an armed force to ſup- 
port itſelf by, and as a conſequence, the ſingular ſub- 


jection of the Military to the Civil power. 


The above mentioned advantages are peculiar to 


the Engliſh Government. To attempt to imitate 


them, or transfer them into other Countries, with 
that degree of extent to which they are carried 


know in what one Edition of a Book differs from another, 
I ſhall mention, that five new pages have alſo been added 


in the xviiith Chapter, viz. page 482 —486, befides a few 


ſhort notes in the courſe of the Work: for inſtance in 


Page 140, 384, Ke. TS 
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in England, without at the ſame time transferring 
the whole Order and conjunction of circumſtances 
in the Engliſh Government, would prove unſucceſs- 
ful attempts, Several articles of Engliſh liberty 
already appear impracticable to be preſeryed in the 
new American Commonwealths, The Iriſh Na- 


tion have of late ſucceeded to imitate ſeveral very 


important regulations in the Engliſh Government, 
and are very deſirous to render the affimilation 
complete: yet, it is poſſible, they will find many 
inconveniencies to ariſe from their endeavours, 


which do not take place in England, notwithſtand- 


ing the very great general ſimilarity of circumſtances 
in the two kingdoms in many reſpects, and even 


alſo, we might add, notwithſtanding the reſpectable 
power and weight the Crown derives from its Bri= 


tiſh dominions, both for defending its prerogative in 
Ireland, and preventing anarchy, I ſay, the ſimila- 
rity in many reſpeds between the two kingdoms; for 
this reſemblance may perhaps fail in regard to ſome 
important points: however, this is a ſubject about 

which I ſhall not attempt to ſay any thingy; not 
baving the neceſlary information. 


The laſt Chapter in the Work, concerning the 
nature of the Diviſions that take place in this Coun- 


try, I have left in every Engliſh Edition as I wrote 


it at firſt in French, With reſpe&t to the exact 
manner of the Debates in Parliament, mentioned in 


that Chapter, I ſhould not be able to ſay more at pre- 


ſent than I was at that time, as I never had an oppor- 
tunity to hear the Debates in either Houſe, In re- 


7 


gy. 


* 


ADVERTISEMENT Sw 


gard to the Diviſions in general to which the ſpirit 


of party gives riſe, I did perhaps the bulk of the 


People ſomewhat more honour than they really de- 
ſerve, when I repreſented them as being free from 
any violent diſpoſitions in that reſpect ; I have fince 
found, that, like the bulk of Mankind in all Coun- 
tries, they ſuffer themſelves to be influenced by vehe- 
ment prepoſſeſſions for this or that ſide of public 
queſtions, commonly in proportion as their know- 
ledge of the ſubjects, is imperfect, It is however 
a fact, that their political prepoſſeſſions and party 
ſpirit are not productive in this Country, of 


thoſe dangerous conſequences which might be 


feared from the warmth with which they are ſome- 
times manifeſted. But this ſubject, or in general 
the ſubject of the political quarrels and diviſions in 
this Country, is not an article one may venture to 
meddle with in a ſingle Chapter ; I have therefore 


let this ſubſiſt, without touching it, 


I ſhall however obſerve, before I conclude, that 


there is an accidental circumſtance in the Enzliſh 
Government, which prevents the party ſpirit by 


which the Public are uſually influenced, from pro- 
ducing thoſe laſting and rancorous diviſions in the 


Community, which have peſtered ſo many other free 


States, making of the ſame Nation as it were two 
diſtinct People, in a kind of conftant warfare with 


each other, The circumſtance J mean, is, the 


frequent reconciliations (commonly to quarrel again 
afterward?) that take place between the Leaders 
of parties, by which the moſt violent and ignorant 


wi ADVERTISEMENT. 


Claſs of their partizans are bewildered, and made to 
By the frequent coalitions between 
Whig and Tory Leaders, even that party diſtinction, 
the moſt famous in the Engliſh Hiſtory, has now be- 
come uſeleſs: the meaning of the words has thereby 
been rendered ſo perplexed that nobody can any longer 
give a tolerable definition of them; and thoſe per- 
ſons who now and then aim at gaining popularity 


loſe the ſcent. 


by claiming the merit of belonging to either party, 
are ſcarcely underſtood. The late Coalition between 
two certain Leaders has done away and prevented 
from ſettling, that violent party ſpirit to which the 
adminiſtration of Lord Bute had given riſe, and 


which the American diſputes had carried ſtill far- 
ther. Though this Coalition has met with much 


obloquy, I take tbe liberty to rank myſelf in the 


number of its advocates, ſo far as the circumſtance | 


here mentioned, 


Moy, 1784. 
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ION. 
HE ſpirit of Philoſophy which pe- 
culiarly diſtinguiſhes the preſent age, 
after having corrected a number of 
errors fatal to Society, ſeems now to be direct- 
ed towards the principles of Society itſelf; and 
we ſee prejudices vaniſh, which are difficult to 
overcome, in proportion as it is dangerous to 
attack them 12 ). This riſing freedom of ſens 


4 * 
0 + 


Ca) As every FPS: notion which may contribute 
to the ſupport of an arbitrary Government, is at all times 
vigilantly protected by the whole ſtrength of it, political 


+ THE CONSTITUTION 


timent, the neceſſary forerunner of political 
freedom, led me to imagine that it would not 
be unacceptable to the Public, to be made ac- 
quainted with the principles of a Conſtitution 
on which the eye of curiofity ſeems now to be 
univerſally turned; and which, though | cele- 
brated as a model of perfection, is yet but : 
little known to its admirers. 
I am aware that it will be deemed preſump- 
tuous in a Man who has paſled the greateſt part 
of his life out of England, to attempt a de- 
lineation of the Engliſh Government; a ſyſ- 
tem which is ſuppoſed to be ſo complicated 
as not to be underſtood, or developed, but 
by thoſe who have been initiated in the myſ- 
teries of it from their infancy. 
But, though a foreigner in England , yet, as 
2 native of a free Country, I am no ſtranger 
to thoſe circumſtances which conſtitute or cha- 
racteriſe liberty. Even the great diſpropor- 
tion between the Republic of which I am 


prejudices are, laſt of all, if ever, ſhaken off by a Nation 
ſubjected to ſuch a Government. A great change in this 
reſpea, however, has of late taken place in France, 
where this book was firſt publiſhed, and opinions are now | 
_ diſcuſſed there, and tenets avowed, which, in the time of 
Lewis the Fourteenth, would have appeared downright 
blaſphemy : : it is to this an alluſion is made above. 
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principles of it. 


.OF ENGL AND. 


a member, and in which I formed my prin- 
ciples, and the Britiſh Empire, has perhaps 


only contributed to facilitate my political in- 


quiries. 

As the b 5 the better to diſcover 
the proportions he inveſtigates, begins with 
freeing his equation from coefficients, or ſuch other 
quantities as only perplex without properly 
conſtituting it, — ſo it may be advantageous to 
the inquirer after the cauſes that produce the 


equilibriumof a government, to have previouſly 
ſtudied them, diſengaged from the apparatus 


of fleets, armies, foreign trade, diſtant and 
extenſive dominions, in a word from all thoſe 
brilliant circumſtances which ſo greatly affect 
the external appearance of a powerful Society, 
but have no eſſential connection with the real 

It is upon the paffions of Mankind, that is 
upon cauſes which are unalterable, that the ac- 
tion of the various parts of a State depends, 


The machine may vary as to its dimenſions, 
but its movement and acting ſprings ſtill re- 


main intrinfically the ſame ; and that time can- 


not be conſidered as loſt, which has been ſpent 


in ſeeing them act and move in a narrower 
circle. 


B 2 


— 
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One other conſideration I will ſuggeſt, which 
is, that the very circumſtance of being a fo- 
reigner, may of itſelf be attended, in this caſe, 
with a degree of advantage. The Engliſh 

_ themſelves (the obſervation cannot give them 


any offence) having their eyes open, as I may 


ſay, upon their liberty, from their firſt en- 
trance into life, are perhaps too much fami. 


liariſed with its enjoyment, to enquire, with 
real concern, into its cauſes, . Having acquired 


practical notions of their government, long be- 
fore they have meditated on it, and theſe no- 
tions being ſlowly and gradually imbibed, they 


at length behold it without any high degree of 
ſenſibility ; and they ſeem to me, in this re- 


ſpect, to be like the recluſe inhabitant of a pa- 
Jace, who is perhaps i in the worſt fituation for 
attaining a complete idea of the whole, and ne- 


ver experienced the ſtriking effect of its exter- 
nal ſtructure and elevation ; or, if you pleaſe, 
like a Man who, having always had a beauti- 
ful and extenſive ſcene before his eyes, con- 


tinues for ever to view it with indifference. 
ut a ſtranger, beholding at once the vari- 


ous parts of a Conſtitution diſplayed before 
him, which, at the ſame time that it carries 


liberty to its height, has guarded againſt in 


OF E NGL AN P. 5 


conveniences ſeemingly inevitable, beholding 
in ſhort thoſe things carried into execution, 
which he had ever regarded as more deſirable 
than poſſible, he is ſtruck with a kind of ad- 
miration ; and it is neceſſary to be thus ſtrongly 
affected by objects, to be enabled to reach the 
general principle which governs them. 

Not that I mean to infinuate that I have pe- 
netrated with more acuteneſs into the Conſti- 
tution of England than others; my only de- 


” fign in the above obſervations, was to obviate 


an unfavourable, though natural, prepoſſeſſion; 
and if, either in treating of the cauſes which 
originally produced the Engliſh liberty, or of 
thoſe by which it continues to be maintained, 
my obſervations ſhould be found new or ſingu- 
lar, T hope the Engliſh reader will not condemn 
them, but where they ſhall be found incon- 
ſiſtent with Hiſtory, or with daily experience. 
Of readers in general I alſo requeſt, that 
they will not judge of the principles I ſhall 
lay down, but from their relation to thoſe of 
human nature: a conſideration which is almoſt 
the only one effential, and has been hitherto 
too much neglected by the n on the ſub- 
ject of government, 
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6 THE CONSTITUTION 


CHAP. I. 


Cauſes of the liberty of the Engliſh Mins 
| Reaſons of the difference between the Govern- 
ment of England, and that of France. — In 
England, the great power of the Crown, under 
the Norman kings, created an union Leimen the 
| 3 and the People. * 


"HEN the Romans, attacked on all 
ſides by the Barbarians, were reduced 


to the neceſſity of defending the centre of their 


Empire, they abandoned Great Britain as well 
as ſeveral other of their diſtant provinces. 


The Ifland, thus left to itſelf, became a prey 
to the Nations inhabiting the ſhores of the 
Baltic ; who, having firſt deſtroyed the ancient 


inhabitants, and for a long time reciprocally 
annoyed each other, eſtabliſhed ſeveral Sove- 
reignties in the ſouthern part of the Iſland, af- 


terwards called England, which at length were 
united, under Egbert, into one Kingdom. 


T bo ſucceſſors of this Prince, denominated 


the Anglo-Saxon Princes, among whom Alfred 


the Great and Edward the Confeſſor are particu- | 


larly celebrated, reigned for about two hundred 


years; but, though our knowledge of the prin- 


cipal events of this i of {the Eogliſh 
Hiſtory is in ſome; degree exact, yet we have 
but vague and uncertain accounts of the nature 


of the Government” Which thoſe RS in- 
troduced. x 

It appears to have bad little more aMinity 
with the preſent Conſtitution, than the general 
relation, common indeed to all the Govern- 
ments eſtabliſhed by the Northern Nations, 
that of having a King and a Body of Nobi- 
lity; and the ancient Saxon Government is 


c left us in ſtory (to uſe the expreſſions of 


ce Sir William Temple on the ſubject) but like 


« ſo many antique, broken, or defaced pic- 
„ tyres, which may till repreſent ſomething 
« of the cuſtoms and faſhions of thoſe ages, 


T. though little of the true lines, proportions, 
or reſemblance a).? 


It is at the era of the Conqueſt, that we are 


to look for the real foundation of the Engliſh 
Conſtitution, From that period, ſays Spelman, 
novus ſectorum naſcitur ordo. (b) William of Nor- 
mandy, having defeated Harold, and made 


(a) See his Introduction to the Hiſory of England. 
' (5) See Spelman, Of Parliaments.— It has been a 


favourite theſis with many Writers, to pretend that the 
n Sauen e was, at the time of the Conqueſt, by 
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gally acceded to the Throne, and conſequently ta the en- "= 
gagements, of the Saxon Kings and much argument has 
in particular been employed with regard to the word Con- 
gueſt, which, it has been ſaid, in the feudal fenſe only meant 
" acquiſition. "Theſe: opinions have been particularly inſiſted 
. upon in times of popular oppaſition: and, indeed, there 
. was a far greater probability of ſucceſs, in raiſing among 
the People the notions familiar to them of legal claims = 
and long eſtabliſhed cuſtoms, than in arguing with them 7 
from the no leſs rational, but leſs determinare, and fome- == 
What dangerous, doctrines, concerning the original rights = 
of Mankind, and the lawfulneſs of at all times oppoſing Ip 
force to an oppreſſive Government. 3 | 
But if we conſider that the manner in 1 the 
public Power i is formed in a State, is ſo very eſſential a 
part of its Government, and that a thorough change in 
this reſpect was introduced into England by the Conqueſt, 
we ſhall nat ſeruple to allow that a new Government was 
eſtabliſhed. Nay, as. almoſt the whole landed property 
in the Kingdom was at that time transferred to other 
© hands, a new Syſtem of criminal Juſtice introduced, and 
the language of the law moreover altered, the revolution 
may be ſaid to have been ſuch as is not perhaps to be 
Lis nah in the Hiſtory of any other Country. 
Some Saxon laws, favourable to the liberty of the 
5 1 were indeed again eſtabliſhed under the ſuc- 
ceſſom of William; but the introduction of ſome new 
modes of proceeding in the Courts of Juſtice, and of a 
few particular laws, cannot, ſo long as the ting Power. 


their love and reſpect for it. 
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exterminated, or expelled, the former oocu- 
piers of lands, in order to diſtribute their poſ⸗ 
ſeſſions among his followers ; ; and eſtabliſhed 
the feudal: ſyſtem of Goyernment, as better 


1 adapted to his ſituation, and indeed the only one 


of which, he 3 a com en idea. 


F 


_ ja ki sie mains "the has, > ſaid to be the intro- 


duction of a new Government; and, as when the laws 
in queſtion were again eſtabliſhed,” the public power in 
England continued in the ſame channel where the Con- 


-queſt has placed it, they were more properly new modi- 


_ cations of the Anglo-Norman Conſtitution, than they 


== - were the abolition of it; or, ſince they were again a- 


dopted from the Saxon Legiſlation, they were rather 
imitations of that legiſlation, than the reſtoration of the 
Saxon Government. = 
Contented, however, with 8 two 6 1 have 
above quoted, ( Spelman and Temple) I ſhall dwell no 
longer on a diſcuſſion of the preciſe identity, or differ- 
" ence, of two Governments, that is, of twa ideal fyſ- 
tems, which only exiſt in the conceptions of men. Nor 
do I wiſh to explode a doctrine, which, in the opinion 
of ſome perſons, giving an additional ſanction and dig- 
nity to the Engliſh Government, contributes to increaſe 
It will begufficient for my 
purpoſe, if the Reader ſhall be pleaſed to grant that a 
material change was, at the time of the Conqueſt, ef- 
fected in the Government then exiſting, and is accord- 
| ingly diſpoſed to admit the proofs that will preſently 
be laid before him, of ſuch change having prepared the 


; Effabliſhment of the preſent Engliſh Conftitution, 


x 


to THE CONSTITUTION 


This fort of Government prevailed alſo in 
almoſt all the other parts of Europe. But, 
| inſtead of being eſtabliſhed by dint of arms 
and all at once, as in England, it had only 
been eſtabliſhed on the Continent, and particu- 
larly in France; through a long ſeries of flow 
ſucceſſive events; a difference of circumſtances 
this, from which conſequences were in time to 
ariſe, as important as they were at firſt difficult 
to be foreſeen. _ 

The German Nations who palled che Rhine 
to conquer Gaul, were in a great degree indepen- 
dent. Their a Rea had no other title to their 
power, but their own valour and the free election 
of the People; and as the latter had acquired 
in their foreſts but contracted notions of ſove- 
reign authority, they followed a Chief, leſs in 
quality of ſubjects, FRM as nnen in con- 

queſt. 
Beſides, this conqueſt was not the irruption 
| of a foreign army, which only takes poſſeſſion 
of fortified towns. It was the general invaſion 
of a whole People, in ſearch of new habitations ; 
and as the number of the Conquerors bore a 
great proportion to that of the conquered, who 
_ were at the ſame time enervated by long peace, 
the expedition was no ſooner completed than 

1 
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all danger was at an end, and of courſe their 
union alſo. After dividing among themſelves 
> what lands they thought proper to occupy, they 
1 1 ſeparated; and though their tenure was at firſt 
wn. only precarious, yet, in this particular, they de- 
6 pended not on the K ing, but on the . aſ- | 
1 91 fembly of the Nation (a). | 
Under the Kings of the frft race, the fefs, 
40 by the mutual connivance of the Leaders, at 
flrſt became annual; afterwards, held for life. 
Under the deſcendants of Charlemain, they be- 
came hereditary (b). And when at length Hugh 
Capet effected his own election to the prejudice 
of Charles of Lorrain, intending to render the 
Crown, which in fact was a fief, hereditary in 
his own family (c), he eſtabliſhed the hereditari- 
ſhip of fiefs as a general principle; and from 


(a) The fiefs were originally called, terre jure beneficii 
concęſſæ; and it was not till under Charles /e Gros the 
term ff began to be in uſe.— See BENEFICIUM, Gl. 
Du Carge. 

(b) Apud Francos vero, ſenſim pedetentimque, jure hæredt- 
tario ad hæredes tranſierunt feuda ; quod labente Jercals nono 
incipit. See FEupuM— Du Cange. | 

(e) Hottoman has proved beyond a doubt, in his Fran- 
cogallia, that under the, two firſt races of Kings, the 
Crown of France was elective. The Princes of the 
reigning family had nothing more in their favour, than 
the cuſtom of chuſing one of that houſe, 
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this epoch, authors date the complete eſtabliſh- 
ment of the feudal ſyſtem in France. 

On the other hand, the Lords who gave their 
ſuffrages to Hugh Capet, forgot not the intereſt 
of their own ambition. They completed the 
breach of thoſe feeble ties which ſubjected them 
to the royal authority, and became every where 
independent. They left the King no juriſ- 
diction either over themſelves, or their Vaſſals; 
they reſerved the right of waging war with 
each other; they even aſſumed the ſame privi- 
lege, in certain caſes, with regard to the King 
himſelf (a); ſo that if Hugh Capet, by ren- 
dering the Crown hereditary, laid the founda- 
tion of the greatneſs of his family, and of the 
Crown itſelf, yet he added little to his own au- 
thority, and acquired ſcarcely any thing more 
than a nominal ſuperiority over the number of 


(a) The principal of theſe caſes was when the King 
refuſed to appoint Judges to decide a difference between 
himſelf and one of his firſt Barons; the latter had then 
a right to take up arms againſt the King; and the ſub- 
ordinate Vaſſals were ſo dependent on their immediate 
Lords, that they were obliged to follow them againſt the 
Lord Paramount. St. Louis, though the power of the 
Crown was in his time much increaſed, was obliged to 

confirm both this privilege of the firſt Barons, and this 
obligation of their Vaſſals, 


— 


OF ENGLAND. 13 


Sovereigns who then ſwarmed in France (a. 

But the eſtabliſhment of the feudal ſyſtem in 
England, was an immediate and ſudden conſe- 
quence of that conqueſt which introduced it. 
Beſides, this conqueſt was made by a Prince 


| i who kept the greater part of his army in his own 
pay, and who was placed at the head of a peo- 
plwVub over whom he was an hereditary Sovereign: 


eireumſtances which gave a totally different 
turn to the Government of that kingdom. 

Surrounded by a warlike, though a con- 
quered Nation, William kept on foot part 


of his army. The Engliſh, and after them 


the Normans themſelves, having revolted, he 


cruſhed both; and the new King of England, | 
at the head of victorious troops, having to do 


with two Nations laying under a reciprocal 
check from the cn they bore to each other, 


11 a ) « The Grandees of fs Kingdom,” ſays Mezeray, 
« thought that Hugh Capet ought to put up with all 


„ their inſults, becauſe they had placed the Crown on 


„% his head: nay, ſo great was their licentiouſneſs, that 
on his writing to Audebert, Viſcount of Perigueux, 
ordering him to raiſe the ſiege he had laid to Tours, 
4% and aſking him, by way of reproach, who had made 
* him a Viſcount ? that Nobleman haughtily anſwered, 


* Not you, but thoſs who made you a King, {Non pas 


« vous, mais ceux qui vous ont fait Roi. ]“ 
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and moreover equally ſubdued by a ſenſe 
of their unfortunate. attempts of reſiſtance, 
found himſelf in the moſt favourable cireum- 
ſtances for becoming an abſolute Monarch; and 
his laws, thus promulgated in the midſt as it 
were of thunder and lightning, impoſed the 
yoke of deſpotiſm both on the victors and the 
wanne ” > 
He divided gland; into dry thouſand two 
hundred and fifteen military fiefs, all held of 
the Crown; the poſſeſſors of which were, on 
pain of forfeiture, to take up arms, and repair 
to his ſtandard on the firſt ſignal: he ſubjected 
not only the common people, but even the Ba- 
rons, to all the rigours of the feudal Govern- 
ment: he even impoſed on them his tyranni- 
cal foreſt laws (a). | 
He aſſumed the prerogative of impoſing 
taxes. He inveſted himſelf with the whole 
executive power of Government. But what 


(a) He reſerved to himſelf an excluſive privilege of 
killing game throughout England, and enacted the ſe- 
vereſt penalties on all who ſhould attempt it without his 
permiſſion. The ſuppreſſion, or rather mitigation of 
theſe penalties, was one of the articles of the Charta de 
Foreſta, which the Barons afterwards obtained by force of 
arms. Nullus de cetero amittat vitam, vel membra, pro 
venatione noftra. Ch. de TOs, Art. 10. 


74 was of the greateſt conſequence, he arrogated 


4 


Ss 


to himſelf the moſt extenſive judicial power, by 
te eſtabliſhment of the Court which was called 
Als Regis; a formidable tribunal, which re- 
ceived appeals from all the Courts of the Ba- 
rons, and decided in the laſt reſort on the eſtates, 


bereut, and lives of the Barons themſelves, 
and which, being wholly compoſed of the great 


1 F ficers of the Crown, removeable at the King's 


2 pleaſure, and having the King himſelf for Pre- 


net 


Mo I 
us 


= | fident, kept the firſt Nobleman in the Kingdom 
under the ſame controul as the meaneſt ſubject. 


Thus, while the Kingdom of France, in 
conſequence of the ſlow and gradual formation 


of the feudal government, found itſelf, in the 


iſſue, compoſed of a number of parts ſimply 
placed by each other, and without any recipro- 
cal adherence, the Kingdom of England on 
the contrary, in conſequence of the ſudden and 


violent introduction of the ſame ſyſtem, be- 


came a compound of parts united by the ſtrongeſt 
ties, and the regal Authority, by the preſſure 
of its immenſe weight, conſolidated the whole 
into one compact indiſſoluble body. | 

To this difference in tae original Conſtitu- 


tion of France and England, that is, in the 


original power of their Kings, we are to attri- 
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ute the difference, ſo little analogous to its 


original cauſe, of their preſent Conſtitutions. 


This it is which furniſhes the ſolution of a pro- 
blem which, I muſt confeſs, for a long time 
perplexed me, and explains the reaſon why, 


of two neighbouring Nations, ſituated almoſt 


under the ſame climate, and having one com- 
mon origin, the one has attained the ſummit 


of liberty, the other has en funk: aner 
an abſolute Monarchy. 
In France, the royal Authority was m in- 


conſiderable; but this circumſtance was by no 
means favourable to the general liberty. The 
Lords were eyery thing; and the bulk of the 
Nation were accounted nothing. All thoſe wars 
- which were made on the King, had not liberty 
for their object; for of this the Chiefs al- 
ready enjoyed but too great a ſhare: they were 
the mere effect of private ambition or caprice. 
The People did not engage in them as aſſo- 


ciates in the ſupport of a eauſe common to all; 


they were dragged, blindfold and like ſlaves, to 
the ſtandard of their Leaders. In the mean 
time, as the laws by virtue of which their Maſ- 


ters were conſidered as Vaſſals, had no relation to 


thoſe by which they were themfelves bound as 
_ ſubjects, the reſiſtance of which they were made 


PW 


A 2 1 en ——— in RET hi hg nor OE” ie 


= any caſe applicable to chem. 


The inferior Nobles, who ſhared in the inde⸗ 
pendence of the ſuperior Nobility, added alſo 


. 
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TY 
2 
12 


Ras 
OL 2 


1 the effects of their own inſolence to the def; pot - 

iſm of ſo many Sovereigns; and the People, wea - 
ried out by ſufferings, and rendered deſperate by 
= E oppreſſion, at times attempted to revolt, But 


being parcelled out into ſo many different States, 


- | they could never perfectly agree, either in the na- 


ture, or the times of their complaints. The in- 
furrections, which ought to have been general, 


| E were only ſueceſſive and particular, In the mean 


time the Lords, ever uniting to avenge their 
common cauſe as Maſters, fell with irrefiſtible 
advantage on Men who were divided; the People 
were thus ſeparately, and by force, brought 

back to their former yoke; and Liberty, that 
precious offspring, which requires ſo many fa- 
vourable circumſtances to foſter it, was every 


| where ſtifled in its birth (a). 


—_ N ( x It may be deen i in 5 how the F IRE | 
"0 © the time of the great revolt which was cauſed, as he ſays, 
"IX © by. the inveterate hatred of the Nobles (les Gentils- 

We © kommes) again the people of Ghent,” were cruſhed 
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At length, when by conqueſts, by eſcheats, 
or by Treaties, the ſeveral Provinces came to be 


re-united (a) to the extenſive and continually in- 
creaſing dominions of the Monarch, they be- 
eame 111 ect to their new Maſter, wiready: trained 


by the union of almoſt all the Nobility of France, — dee 
Mezeray, Reign of Charles „ 


(a) The word re. union expreſſes in the F rench law, or 
Hiſtory, the reduction of a Province to an immediate de- 
pendence on the Crown. The French lawyers, who 
were at all times remarkably zealous for the aggrandiſe- 
ment of the Crown (a zeal which would not have been 
blameable, if it had been exerted only in the ſuppreſſion 
of lawleſs Ariſtrocacy) always contended, that when a 
province once came into the poſſeſſion of the King, even 
any private dominion of his before he acceded to the 
Throne, it became re. united for ever: the Ordonnance of 


Moulins, in the year 1566, has ſince given a thorough 
ſanction to theſe principles. The re-union of a province 


might be occaſioned, firſt, by the caſe juſt mentioned, of 
the acceſſion of the poſſeſſor of it to the throne : thus, at 


the acceſſion of Henry IV. (the ſiſter of the late King be- 
ing excluded by the Salic law) Navarre and Bearn were 
re- united. Secondly, by the felony of the poſſeſſor, when 
the King was able to enforce by dint of arms, the judg- 


ment paſſed by the Judges he had appointed: thus the 

ſmall Lordſhip of Rambouillet was ſeized upon by Hugh 
: Capet; on which authors remark that it was the firſt domi- 
nion that was re-united : and the duchy of Normandy 
was afterwards taken in the-ſame manner by Philip Au- 
guſtus from John King of England, condemned for the 


murder of Arthur Duke of Britanny, 'Thirdly, by the laſt 
will of the poſſeſſor: Provence was re- united in this man- 


e 


N 


N 
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to obedience. The few privileges which the Ci- 
ties had been able to preſerve, were little re- 
ſpected by a Sovereign who had himſelf entered 
into no engagement for that purpoſe; and as the 
re- unions were made at different times, the King 


| was always in a condition to overwhelm every 


new Province that accrued to him, with the 


1 light of all thoſe he already poſſeſſed. 


ner, W the reign of Lewis XI. F ourthly, by inter- 
marriages : this was the caſe of the county of Champagne, 
under Philip the Fair ; and of Britanny under Francis I. 
Fifthly, by the failure of heirs of the blood, and ſome- 
times of heirs male: thus Burgundy was ſeized upon by 
Lewis XI. after the death of Charles the Bold, Duke of 
that Province, Laſtly, by purchaſes : thus Philip of Va- 
lois purchaſed the Barony of Montpellier ; Henry IV. the 
Marquiſat of Saluces ; Lewis XIII. the Principality of 


Sedan, &c. 


Theſe different Provinces, which, SY others united, 
or re- uni ted, after a like manner, now compoſe the French 


Monarchy, not only thus conferred on their reſpeQive 


Sovereigns different titles, but alſo differed from each 
other with reſpe& to the laws which they followed, and 
ſtill follow : the one are governed by the Roman law, 
and are called Pays de Droit crit ; the others follow parti- | 
cular cnſtoms, which in proceſs of time have been ſet down 
in writing, and are called Pays de Droit Coutumier. In 
thoſe Provinces the people had, at times, purchaſed privi- 
leges from their Princes, which in the different Provinces 


were alſo different, according to the wants and temper of 


the Princes who granted them, 


Ca 
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As a farther conſequence of theſe differences 
between the times of the re- unions, the ſeveral 
parts of the Kingdom entertained no views of 
aſſiſting each other. When ſome reclaimed 
their privileges, the others, long ſince reduced 
to ſubjection, had already forgotten their's. Be- 
fides, theſe privileges, by reaſon of the differ- 

ences of the Governments under which the Pro- 
vinces had formerly been held, were alſo almoſt 
every where different: the circumſtances which 
happened in one place, thus bore little affinity 
to thoſe which fell out in another; the ſpirit 
of union was loſt, or rather had never exiſted: 
each Province, reſtrained within its particular 
bounds, only ſerved to inſure the general ſubmiſ- 
ſion; and the ſame cauſes which had reduced 
that warlike, ſpirited Nation, to a yoke of ſub- 
jection, concurred allo to keep them under it. 

Thus Liberty periſhed in France, becauſe it 
wanted a favourable culture and proper ſitua- 
tion. Planted, if I may ſo expreſs myſelf, but 
juſt beneath the ſurface, it preſently expanded, 
and ſent forth ſome large ſhoots ; but having 
taken no root, it was ſoon plucked up. In 
England, on the contrary, the ſeed lying at a 
great depth, and being covered with an enor- 
mous weight, ſeemed at firſt to be ſmothered ; 


9 


Halls, where they diſpenſed their hoſpitality, 


injuſtice of the public impoſitions, on the ty- 
ranny of the judical proceedings, and, above 
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but it vegetated with the greater force; it im- 
bibed a more rich and abundant nouriſhment ; 


7 1 its ſap and juice became better aſſimilated, and 


it penetrated and filled up with its roots the 


whole body of the foil. It was the exceſſive 
/ # power of the King which made England free, 
becauſe it was this very exceſs that gave riſe to 
1 3 the ſpirit of union, and of concerted refiſtance, 
Poſſeſſed of extenfive demeſnes, the King found 


himſelf independent ; veſted with the moſt 
formidable prerogatives, he cruſhed at pleaſure 


the moſt powerful Barons in the Realm : it was 


only by cloſe and numerous confederacies, 


therefore, that theſe could reſiſt his tyranny ; 


they even were compelled to affociate the Peo- 
ple in them, and make en . of public 


Liberty. 


Aſſembled with their Vaſſals in their great 


deprived of the amuſements of more poliſhed 
Nations, naturally inclined, beſides, freely to 
expatiate on objects of which their hearts were 
full, their converſation naturally turned on the 


all, on the deteſted foreſt laws, 
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Deſtitute of an opportunity of © cavilling 

about the meaning of laws the terms of which 
were preciſe, or rather diſdaining the reſource 
of ſophiſtry, they were naturally led to examine 
into the firſt principles of Society; they en- 

- quired into the foundations of human authority, 
and became convinced, that Power, when its 
object is not the good of thoſe who are ſubject 
to it, is nothing more than the right of the 
frirongeft, and may be repreſſed woke; tHe 6 exertion 
of a ſimilar right. 

The different orders of the found ent 
ment, as eftabliſhed in England, being con- 
nected by tenures exactly ſimilar, the ſame 
maxims which were laid down as true againſt 
the Lord paramount in behalf of the Lord of 
an upper fief, were likewiſe to be admitted 
againſt the latter, in behalf of the owner of an 
inferior fief. The ſame maxims were alſo to be 
applied to the poſſeſſor of a ſtill lower fief: they 
farther deſcended to the freeman, and to the 
peaſant ; and the ſpirit of liberty, after having 
circulated through the different branches of the 
feudal ſubordination, thus continued to flow 
through ſucceſſive homogeneous channels; it 
forced a paſſage to itſelf into the remoteſt rami» 7 
fications, and the principle of primeval equa- XY 
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3 5 ry became every where diffuſed and eſtabliſhed. 
YU 4 A ſacred principle, which neither injuſtice 

: Y nor ambition can eraſe; which exiſts in every 
breaſt, and, to exert itſelf, requires only to be 


4 {conſequence had at firſt cauſed to be treated 


- awakened among the numerous and oppreſſed 
© claſſes of Mankind. 
But when the Barons, whom their perſonal 


with caution and Tegard by the Sovereign, be- 


gan to be no longer ſo, when the tyrannical laws 


Y 4 of the Conqueror became ſtill more tyrannically 


eexecuted, the confederacy, for which the gene- 
ral oppreſſion had paved the way, inſtantly took 


plwace. The Lord, the Vaſſal, the inferior Vaſ- 


1 
4 * „ 
n 


= fal, all united, They even implored the aſſiſt - 


ance of the peaſants and cottagers; and that 
haughty averfion with which on the Continent 
the Nobility repaid the induſtrious hands which 
fed them, was, in England, compelled to yield 
to the preſſing neceſſity of ſetting bounds to ö 
the Royal authority. Tn 

The People, on the other hand, knew that 
the cauſe they were called upon to defend, 
was a cauſe common to all; and they were 
ſenſible, beſides, that they were the neceſſary 
ſupporters of it. Inſtructed by the example 
of their Leaders, they ſpoke and ſtipulated 

C4 
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conditions for themſelves ; they inſiſted that, 
for the future, every individual ſhould be inti- 


tled to the protection of the law; and thus did 
thoſe rights with which the Lords had ftrength- 
ened themſelves, in order to oppoſe the tyran- 


ny of the Crown, become a bulwark which was, 


in time, to reſtrain their own, 


* 


N 2 * J 7 . Pm I'S * * 


—— 2 — Ty 


CHAP, n, 


4 ſecond advantage England bad over Fi rance : 
—it formed one undivided State, 


Ir as in the reign of Henry the Firſt, about 


J forty years after the Conqueſt, that we 
ſee the above cauſes begin. to operate. This 


Prince having aſcended the throne to the ex- EG, 


clufion of his elder brother, was ſenſible that he EA 


had no other means to maintain his power than 


by gaining the affection of his ſubjects; but, at 1 
the ſame time, he perceived that it muſt be 


condition to the Charter he granted, that the 


the affection of the whole nation; he, therefore, 9 
not only mitigated the rigour of the feudal laws 
in favour of the Lords, but alſo annexed as a 


Lords ſhould allow the ſame freedom to their 4 


x Solis thoſe laws of the Ln which lay 


* 

heavieſt on the lower clafles of the People (a). 

4 * Under Henry the Second, liberty took a 

-  Zarther ſtride z and the ancient Trial by jury, 

t mode of procedure which is at preſent one 

„ me moſt valuable parts of tlie Engliſn 

4 3 . made again, though imperfeckly, its ap- 
ay + Earance,' 

* But theſe cauſes, which. had worked but 
M1 and ſlowly under the two Henrys, who 
yere Princes in ſome degree juſt, and of 

: 8 great capacity, manifeſted themſelves, at 
Pnce, under the deſpotic reign of King John. 

I i he royal prerogative, and the foreſt laws, 


3 5-1 Paving been exerted by this Prince to a degree 


(5) 3 others, the 10 of the Ge. 1 might 


— 8 be matter of curious diſcuſſion to inquire what the Anglo - 
c Saxon Government would in proceſs of time have become, 

1 ; 0p of courſe the Government of England be, at this pre- 
ent time, if the event of the Conqueſt had never taken 
t place; which, by conferring an immenſe as well as un- 
= 3 uſual power on the Head of the feudal Syſtem, compelled 


= the Nobility to contract a laſting and ſincere union with 
Wo: the People. It is very probable that the Engliſh Go- 
vernment would at this day be the ſame as that which 
7 long prevailed in Scotland, where the King and Nobles 
3 engroſſed, jointly, or by turns, the whole power in the 
State, the ſame as in Sweden, the ſame as in Denmark, 

© Countries whence the Anglo- Saxons came. 
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of exceſſive ſeverity, he ſoon: beheld a general 
confederacy formed againſt him: and here we 


muſt obſerve another circumſtance, highly ad- 
| Ron, as well as peculiar to England. 


England was not, like France, an aggre- 
gation of a number of different Sovereignties: 


it- formed but one State, and acknowledged 
but one Maſter, one general title. The ſame 
laws, the ſame kind of dependence, conſe- 
quently the ſame notions, the ſame intereſts, 
prevailed throughout the whole, The extre. 
mities of the kingdom could, at all times, 


unite to give a check to the exertions of an 


engage in his defence by promiſes of pardon, 


1 


unjuſt power. From the river Tweed to 
Portſmouth, from Yarmouth to the Lands 
End, all was in motion: the agitation in- 
creafed from the diſtance like the rolling waves 
of an extenſive ſea; and the Monarch, left to 
himſelf, and deſtitute of reſources, ſaw himſelt 
attacked on all fides by an univerſal dembina 1 
tion of his ſubjeas, E 3 
No ſooner was the ſtandard ſet up a geinſt 
John, than his very Courtiers forſook him. 
In this fituation, finding no part of his king- 

| dom leſs irritated againſt him than another, 

having no detached province which he could 


«k * 1 " 
85 0 . 


6 5 of particular concelfions, : the trivial aro 


e Impelled, with ſeven of his Attendant, all that 
mained with him, to ſubmit himſelf to the 


Pee of his ſubjects; and he ſigned at Run- 
Mead fa the Charter of the Foreſt, toge- 
th er with that famous charter, which, from its 
Perior and extenſive importance, is denomi- 


23 C ted Magna Charta. 


W the former, the moſt tyrannical part of 
he foreſt laws was aboliſhed ; and by the lat- 
t er, the rigour of the feudal laws was greatly 
gere in favour of the Lords. But this 


4 43 arter did not ſtop there ; conditions were al- 
= b ſtipulated j in favour of the numerous body 


F the people who had concurred to obtain it, 
and who claimed, with ſword in hand, a ſhare 
that ſecurity it was meant to eſtabliſh, It 


3 was hence inſtituted by the Great Charter, that 


e ſame ſervices which were remitted in favour 


3 1 of the Barons, ſhould be! in like manner remitted 


fayour of their Vaſſals. This Charter more- 


1 over eſtabliſhed an equality of weights and 
= 1 neaſures throughout England ; it exem pted the 
Merchants from arbitrary impoſts, and gave 
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28 THE CONSTITUTION | 


them liberty to enter and depart the Kingdom 
at pleaſure: it even extended to the loweſt or. 
ders of the State, fince it enacted, that the Vil, 7 
Lain, or Bondman, ſhould not be ſubject to the *® 
forfeiture of his implements of tillage, Laſtly, 
by the twenty-ninth article of the ſame Char. 
ter, it was enacted, that no Subject ſhould be 
exiled, or in any ſhape whatever moleſted, ei- 
ther in his perſon or effects, otherwiſe than by 
judgment of his peers, and according to the 
law of the land 7a): an article ſo important, 


that it may be ſaid to comprehend the whole 
end and defign of political ſocieties ; and from 
that moment the Engliſh would have been a 
free People, if there were not an immenſe 


diſtance between the making of Jaws, and the 
obſerving of them. 

But though this Charter wanted moſt of | 

| thoſe ſupports which were neceſſary to inſure 

reſ nj to it, though it 69. not ſecure to the 


(a) 6. Nullus liber Las capiatur, vel 3 
«« vel diſſeſietur de libero tenemento ſuo, vel libertatibus 
vel liberis conſuetudinibus ſuis ; aut utlagetur, aut 
* exuletur, aut aliquo modo deſtruatur; nec ſuper eum 
5+ jbjmus, nee ſuper eum mittemys, niſi per legale ju- 


* dicium parium ſuorum, vel per legem terre. Nulli 
* vendemus, nulli negabimus, aut differemus, Juſtitiam 


« vel reQuim.”. * Chart, Cap, xxix. 


„ 
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; poor {nd friendleſs any certain and legal me- 
= thods of obtaining the execution of it (pro- 

| 3 Viſions which numberleſs tranſgreſſions alone 
3 9 ould, in proceſs of time, point out), yet it 
1 vas a prodigious advance towards the eſta- 

| of public liberty. Inſtead of the 

general maxims reſpecting the rights of the 
People and the duties of the Prince (maxims 
F 1 gainſt which ambition perpetually contends, 
f 1 End which it ſometimes even openly and abſo- 
Autely denies), here was ſubſtituted a written law, 
that is, a truth admitted by all parties, which 
5 ; no longer required the ſupport of argument. 

1 * rights and privileges of the individual, 
as well in his perſon as in his property, Vecume 5 
CL bettled axioms. The Great Charter, at firſt en- 
27 Jacted with ſo much ſolemnity, and afterwards 
. armed at the beginning of every ſucceed- 
10 7 ing reign, became like a general banner 
. perpetually ſer up for the union of all elaſſes 
of the people; and the foundation was laid 
on which thoſe equitable laws were to riſe, 
2H 1 which offer the ſame affiſtance to the poor and 
| weak, as to the rich and powerful (a). 
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== (#) The 1 to be dan fully convinced of the 
=== reality of the cauſes to which the liberty of England has 
been here aſcribed, as well as of the truth of the obſer- 
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3o THE CONSTITUTION. 


Under the long reign of Henry the T hird, 
the differences which aroſe between the King 


and the Nobles, rendered England a ſcene of 
confuſion. Amidſt the viciſſitudes which the 


fortune of war produced in their mutual con- 
flicts, the People became ſtill more and more 
ſenſible of their importance, and ſo did in con- 


ſequence both the King and the Barons alſo. 
Alternately courted by both parties, they ob- 
tained a confirmation of the Great Charter, and 


even the addition of new privileges, by the 
Rarutes of Merton and of eee But 1 


5 vations as at the ſame time on the fitoution of the peo- 
ple of France, needs only to compare the Great Charter, 


ſo extenſive in its proviſions, and in which the Barons ſti- 
Pulated in favour even of the Bondman, with the treaty 
concluded between Lewis the Eleventh and ſeveral of 


the Princes and Peers of France, intitled, A Treaty made at 
St. Maur, between the Dukes of Normandy, Calabre, Bre- 


tagne, Bourbonnois, Auvergne, Nemours; the Counts of Cha- 
rolois, Armagnac, and St. Pol, and other Princes of France, 
riſen up in ſupport of the public good, of the one part ; and 
King Lewis the Eleventh of the other, October 29, 1465. 
In this Treaty, which was made in order to terminate a 
war that was called the war for the Public good (pro boo 
Publico), no proviſion was made but concerning the par- 
ticular power of a few Lords: not a word was inſerted 
in favour of the people. This treaty may be ſeen at 
large in the pieces Juftificatives an hexed to the Memoirs 


* Philippe de Comines. 
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| Paſten to reach the grand epoch of the reign 


> Edward the Firſt ; a Prince, who, from his 


| 6. 7 en and prudent laws, has been denomi- 
"ated the Engliſh Juſtinian. 

>> Pofleſſed of great natural talents, and ſuc- 
8 eding a Prince whoſe weakneſs and injuſtice 
uad rendered his reign unhappy, Edward was 
1 FEnſible that nothing but a ſtrict adminiſtration 
24 o F juſtice could, on the « one 1 curb a No- 


; Y 5 Pad rendered 3 ana on hs other, ap- 
peaſe and conciliate the people, by ſecuring the 
property of individuals. To this end, he made 
= Juriſprudence the principal object of his atten- 
= tion ; and ſo much did it improve under his 
are, that the mode of proceſs became fixed 


d ſettled; Judge Hale going even ſo far as 


= to affirm, that the Engliſh laws arrived at once, 


& guaſi per ſaltum, at perfection, and that there 
bas been more improvement made in them dur- 


ing the #7/ thirteen years of the reign of Ed- 
ard, than all the ages fince his time have done. 


But what renders this æra particularly in- 


3 PB berefting, is, that it affords the firſt inſtance of 
3 the admiſſion of the Deputies of Towns and 


Boroughs into (a) Parliament. 


(a) I mean their pat origin; for the Earl of Lei- 
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Edward, continvally engaged in wars, cither 
againſt Scotland or on the Continent, ſeeing 
moreover his demeſnes conſiderably diminiſhed, 


was frequently reduced to the moſt preſſing ne- 


ceffities. But though, in conſequence of the 
ſpirit of the times, he frequently indulged him- 
ſelf in particular acts of injuſtice, yet he per- 
ceived that it was impoſhble to extend a gene- 
ral. oppreſſion over a body of Nobles, and a 
People, who ſo well knew how to unite in a 
common cauſe. In order to raiſe ſubſidies 
therefore, he was obliged to employ a new me- 
thod, and to endeavour to obtain through the 
conſent of the People, what his Predeceſſors 
had hitherto expe&ed from their own power. 
The Sheriffs were ordered to invite the Towns 
and Boroughs of the different Counties to ſend 
Deputies to Parliament ; and it is from this 
ra that we are to date the origin of the Houſe 
. 75> WS. 
It muſt be confeſſed, however, that theſe 
Deputies of the People were not, at firſt, 
poſſeſſed of any confiderable authority. They 


ceſter, who had uſurped the power during part of the 
preceding reign, had called ſuch Deputies up to Parlia- 
ment before. Tp 

(«) Anno 1295. 
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: % Kee far Oden enjoying e turen de privileges 
0 Phich, in theſe days, conſtitute the Houſe of 
Fommons a collateral part of the Government: 
L. 5 were in thoſe times called up only to pro- | 
Fide for the wants of the King, and approve 
9 the reſolutions taken by him and the aſlem- 
"0 of the Lords (a). But it was nevertheleſs 
Lreat point gained, to have obtained the : 
3 ; $ ght of uttering their complaints, aſſembled 
in a body and in a legal way to have acquired, 
"0 Inſtead of the dangerous reſource of inſurrec- 
2 9 4 ions, a lawful and 8. Fegylar mean of influencing 


la) The end mentioned in the Summons ſent to the 
FP! ,ords, was de arduis negotiis regni tractaturi, & confilium 
1 F mpenſuri : : the Summons ſent to the Commons was, ad 
bo Wfeciendum & conſentiendum. The power enjoyed by the 
latter was even inferior to what they might have expect - 
1 ＋ from the Summons ſent to them : In moſt of the an- 
: 4 cient Statutes they are not ſo much as named ; and in 
5 © ſeveral, even-when they are mentioned, they are diſtin. 
. guiſhed as petitioners merely, the Aſſent of the Lords 
4 Us * being expreſſed in contradiſtinction to the Requeſt of 
6 the Commons.” See on this ſubjeQ the Preface to 
Pe Collection of the Statutes at large, 195 Ruff head, 
3 | 1 = the authorities quoted therein, 
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People neceſſarily acquire, when they are en. 
abled to act and move with method, and el. F 
pecially with ei,, 7 

And indeed this privilege of naming Re- . 5 
preſentatives, inſignificant as it might then ap. 
pear, preſently manifeſted itſelf by the moſt 
conſiderable effects. In ſpite of his reluctance, 
and after many evaſions unworthy of ſo great 
a King, Edward was obliged to confirm the 
Great Charter; he even confirmed it eleven 5 
times in the courſe of his reign. It was more- n 
over enacted, that whatever ſhould be done con- 3 f ; 
trary to it, ſhould be null and void; that it 
ſhould be read twice a year in all Cathedrals; 
and that the penalty of excommunication 
ſhould be denounced againſt any one who 
ſhould preſume to violate it (N. FEY | 
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(a) France had indeed alſo her Ab of the TR 

| General Eſtates of the Kingdom, in the ſame manner a 
England had her Parliament; but then it was only the 
Deputies for the Towns within the particular domain 
of the Crown, that is, for a very ſmall part of che Na- 
tion who, under the name of the 7 bird Eflate, were ad- 1 
mitted in thoſe Eſtates; and it is eaſy to conceive 
that the y acquired no great influence in an affembly of Je 
Sovereigns who gave the law to their Lord Paramount. 
Hence, when theſe diſappeared, the maxim became im- 1 
mediately eſtabliſhed, The wil! of the King is the auill of the 

| Law, In old French, Qi veut le Rey, fi went la Loy, 
(5) Confirmationes Chartarum, cap. 2, 3, 4. 


— 
2 Doe 


— — — — ns rs 
2 = 
* 


— ̃—Q,K— 222 — — 


— * 20H — 
— — — 
— —— * — — a — 
— — — — — — 
— ðjꝶñ8W r N n 
Lowe —— EE AT — Se ec Badge — — a - 
— — — We AS ere — — 
— — ws — —— — — 
— 
— 


—— 4 
—— — 
— — — 


A K. 


— = 4D me 
WIS — — 
——— 


— — wor hes Of} — 
2 2 


—— 
- 2 
1 * 


— — 
— — 


—— 
DL Dn 
— 
. 


. 
— ” wo 
— . — — 


a 
5 — — 
— — 
gn ny «x ets rare fe PIs >. orthg, itÞ ey nan CE 
Atm . — — £3aF — aA} «oe 
— 5 
r 


3 
? 
4 
bes 
N. 
. 
1 
ie 
by ? 
1 
if 
4 l 
"$1 : 
l 
11 
1 
41 
15 
40 5 
ry 
r 
8 
r 
1 
n 
V 
7 
. 
} - + 
21 
1. 0 
U 4 
3} 4h 
- Ty, 
13 
{ "27 
18 
1 
„ 
I. C 
1 
34 
$338 
F345 | 
Nan 
e 
fo Ct 
7 
ut G 
I 
1 
1 
1 
7 
1 
e 
3 
01208 
1 
„ 
0 
FL 
N 
Wk 
14: ! 
%, 
17 
1 
N 
ST. 
1 
Nen 
116186 
NI: 1 
T1308 
L3H: | 
Els 
4 W 
177 F 
1 by 
$1318 
15:4: 
1 
$713! 
16 
: 
Mi 
br 
x * iy 
RE 
T3 : 
4% 34 
R 
4 
1 
HH 
4 : 
4. 
1 1 
34 
339 
f 
Hf 
* mats 
= F} 
pt | l 
4+ 302d 
W147 
i . 
N 
he 
$3 J i 
a1 £ 
1382 
3.0 i: 
4 
EY ? } 
1 $377 
1 
1 
! 
1H 14 
43th 
$0 {5s 
U 1 
Ne 
by - 
VO 
1681 
al 
556115 
D\ 4 
$445 
1 
711 
11 
* 
4 
#5 4 
T3 1 
i 
i 
> 
te 
4 « 
i 
[4 0 
TE? 
FF FL $ 
vt 
*F+ 
= 
THE 
5 
"th 
15! 
- 
17. 
4 
: 
' 
- 
l 
x 
4 
$37 
349 
4 
1 
1 
T 
1 
25 
1 
3 
1 
| 
I 
+ 
44 
. 
7 
: 
iL 
if 
l 
1 
is! 
7. 
$i 


LY — 


— — -V 
— 
. 


3 


* 
A 4 
> $0455 59 . s 
a $55 AR AS 4 | 
\ FL IA! 4 : | 
r N ' | 105 
Z : F ; ; N 7 8. i f 
A s n N #, 2 , : s 
»'<.-7 Wo n Gans . 5 1 * 
"3H 152% "5 7 Te . — At Fs, p : 4 | 8 p 4 
NY ? q #58 g a J v 8 
* 1 4 i * 
e n - . * * 
4A "$. * 4 * 4 *4S 
14 $88 18 7 4 4 i + 
\ "4 * " 
o 5 4 : * * 


At length, he converted into an eſtabliſhed 
wa privilege of which the Engliſh had hi- 

1 tt erto had only a precarious enjoyment; and, 
i the ftatute de Tallagio non concedendo, he de- 
feed, that no tax ſhould be laid, nor impoſt 
1 Pied, EIS tho 3 of the Lords Ti 


" " "or in non with e ee guts 
e bafis of the Engliſh Conſtitution. If from 
the latter the Engliſh are to date the origin of 
eir liberty, from the former they are to date 
ee eſtabliſhment of it; and as the Great 
Fharter was the bulwark that protected the 
eedom of individuals, ſo. was the Statute in 
oeſtion the engine which protected the Char- 
err itſelf, and by the help of which the People 
Pere thenceforth to make legal conqueſts over 
the authority of the Crown, 
1 65 This is the period at which we muſt ſtop, 
order to take a diſtant view, and contemplate 
e different proſpect which the reſt of Europe 
Hen preſented. 
Fr _ (e) © Nullam tallagium vel auxilium, per nos, vel 
8 hæredes noſtros, in regno noſtro ponatur ſeu levetur, 
dine voluntate & aſſenſu Archiepiſcoporum, 2 
. = rum, Comitum, Baronum, Militum, Burgenſium, & 
TS | aliorum -liberorum hom' de regno noſtro.“ Stat. an. 
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The eee catiſes of ſlavery were daily 9 
:  operatin g and gaining ſtrength. The inde- 
pendence of the Nobles on the one hand, the ih- 
norance and weakneſs of the people on the other, 
continued to be extreme: the feudal govern. 
ment ſtill continued to diffuſe oppreſſion and 
miſery 3 and ſuch was the confuſion of it, that = 
it even took away all hopes of amendment. 
France, ſtill bleeding from the extravagance 2 bY. 
of a Nobility inceſſantly engaged in groundleſs 
wars, either with each other; or with the King, 
was again deſolated by the tyranny of that ſame Mp 
Nobility, haughtily jealous of their liberty, o. 
rather of their anarchy (a). The people, op- 4 
preſſed by thoſe who ought to have guided and 1 
. them ; denen tron inſults be tho: | 1 | 


© When the Gemility," _ ns * 1 an 3 
committed exactions on the peaſantry, they called 9 
«« the poor ſufferer, in deriſion, Jaques bonhomme (Good if 1 
« man James.) This gave riſe to a furious ſedirion, Þ W 5 
„ which was called the Jaguerie. It began at Beauvai | 2 
in the year 73 57, extending itſelf into moſt of the Pro- | 2 po 
vinces of France, and was not appeaſed but by te /f 
«« deſtruftion of part of thoſe hive bappy * „ 2 =. 
ſands of whom were ſlaughtered.” _ 
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1 he anguiſh with which their hearts were full. 
1. had no thoughts of entering into à gene- 
al combination; ſtill leſs of changing the 
Y *'S brm of the Government, and laying a N poo 
== 8 of public liberty. 1 Tar 125 
a never extended their views beyond 
ge fields they cultivated, they had no concep- 
1 ad thoſe different ranks and orders of 
3 2 en, of thoſe diſtinct and oppoſite. privileges 
= Wd -prerogatives, which are all neceffary 1 ingre- 
1 Bents of a free Conſtitution. Hitherto con- 
a 1 Pe to the ſame round of ruſtic employments, 
1 they little thought of that complicated fabric, 
hich the more informed themſelves. cannot 
Put with diffculty comprehend, When, by a 
Eoncurrence of favourable circumſtances, the 
1 ſtructure has at length been reared, and ſtands 
4 4 c Wi colages to their view. 
8 b In their ſimplicity, they ſaw no > other r 
vor the national evils, than the general eſtabliſh- 
ent of the Regal power, that is, of the autho- 
i 9 Tity of one common uncontrouled Maſter, and 
9 0 dnly longed for that time, which, while it gra- 
as their revenge, would mitigate their ſuffer- 
ings, and reduce to the ſame level both the 
f 1 0 Popreſſors and the oppreſſed. 5 
= The Nobility, on the other hand, bent folety 
on. the e of a momentary independ- 
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manity and of prudence, they did not perceive # 
the gradual and continual advances of the roy! 
authority, which was ſoon to overwhelm them 


doc, and Touraine, re- united to the Crown : 
Dauphiny, Champagne , and part of Guienne, 


the was fared to be in time ruled by Ferdi- 
nand and Charles the Fifth (a). And Ger. 


niſh Monarchy. At this zra, the Kings of Spain began | 
to be abſolute; and the States of the Kingdom of 
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enge, irrecoverably loſt the affection as the 
only Men who might in time ſupport them; 4 
and equally regardleſs of the dictates of hu 
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all, Already were Normandy, Anjou, Langue 


were ſoon to follow: France was doomed at 
length to ſee the reign of Lewis the Eleventh; L 
to ſee her general Eſtates firſt become et 2 
and be afterwards aboliſhed,  _ 3 

It was the deſtiny of Spain alſo, to behold 15 - 
her ſeveral Kingdoms united under one Head : 


. (4) Spain was originally divided into twelve Kingdoms, = 
beſides Principalities, which by Treaties, and eſpecially 
by Conqueſts, were collected into three Kingdoms; CE 
thoſe of Caſtile, Aragon, and Granada, Ferdinand the 
Fifth, King of Aragon, married Iſabella, Queen of Cal. 
tile; they made a joint Conqueſt of the Kingdom of Gra- | 
nada, and theſe three Kingdoms, thus united, deſcended, | 
in 1516, to their grandſon Charles V. and formed the Spa- 


Caſtile and Leon, afſembled at Toledo, in the month ; 9 
„% of November 15 39, were the laſt in which the three 1 
er orders met, that js, che Grandees, the Ecclefiaſticy, 
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aany, where an elective Crown preyented the 
| 4 n, a), was indeed to acquire a few free 

| 6 dities; but her people, parcelled into fo many 
7 7 ifferent dominions, were deſtined to remain 
Pviect 10 the arbitrary yoke of ſuch of her 
Wiffereat Sovyereigns as ſhould be able to main- 
Wain their power and independence. In a wotd, 
W e feudal tyranny which overſpread the Con- 
. inent; did not compenſate, by any preparation 
bof diſtant advantages, the preſent calamities 
Fit cauſed; nor was it to leave behind it, as it 
| diſappeared, any rg but a more 98 kind 
| of 1 


„„ 


1 35 | « cc 404 3 88 of che Towns, See Ferrera s General 
0 E. Hory of Spain. 

(2) The Kingdom of Hine: as it ſtood 1 Hugh 
Capet and his next Succeſſors, may, with a great degree 
of exactneſs, be compared with the German Empire, as 

it exiſts at preſent, and alſo exiſted at that time; but the 
Imperial Crown of Germany having, through a conjunc- 
tion of circumſtances, continued elective, the German 
Emperors, though veſted with more high-ſounding pre- 
rogatives than even the Kings of France, laboured under 
very eſſential diſadvantages: they could not purſue a plan 
of aggrandiſement with the ſame ſteadineſs as a line of 
hereditary Severeigns uſually do; and the right to ele& 
them, enjoyed by the greater Princes of Germany, pro- 
cured a ſufficient power to theſe, to protect themſelves, as 
well as the leſſer es inn the power of the 
Conn, | 
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But in England, the ſame feudal ſyſtem, af. 
ter having ſuddenly. broken in like a flodd. 
had depoſited, and ſtill continued to depoſit, aq 
the noble ſeeds of the ſpirit of liberty; union, 
and ſober refiſtance. So early as the times 
of Edward, the tide was ſeen gradually to 
ſubſide; the laws which protect the perſon 
and property of the individual, began to make 

their appearance; that admirable Conſtitution, 9 

the reſult of a threefold power, inſenſibly x 
aroſe (@); and the eye might even then diſ- 
cover the verdant ſummits of that fortunate 
region that was deſtined to be the ſeat of 
Philoſophy and 8 | which are ne 
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"7 « Now: in my opinion,” ſays Philipe - de Co- 
mines, in times not much poſterior to thoſe of Edward 
the Firſt, and with the ſimplicity of the language of his 
times, among all the Sovereignties I know in the 
« world, that in which the public good is beſt attended 
60 to, and the leaſt violence exereiſed on the people, is 
« that of England,” 8 Menoires de rer Þ tom. 15 Las v. 
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7 HE Repreſentatives of the Nation, and 
2 EY of the whole Nation, were now admit- 


Kd into Parliament: "the great! point therefore 
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: aue the viciflitudes of ſeaſons, England 


were ſo univerſally diffuſed through all orders 


e diſtinct dominions, it would. Alſo have 


and places, for this. and other reaſons, never 


of withholding ſubſidies, a power, ſo important 


binding him/down to inaction, would then have 


tha the remembrance. of Shed Ancient 3 
of, that great charter ſo. often and ſo folemnly 
confirmed, was too deeply impreſſed on the 
minds of the Engliſh, to be effaced by. tran- 
fitory evils. Like a deep and extenſive, ocean, 
which preſerves an equability of temperature 


fill xetained thoſe principles of liberty which 


of the People, and they e eke / Proper 
opportunity to manifeſt. ehen ooo 
England, befides, till. continued to 185 
own immenſe nt tage of being one. added 
aer ad 13 1 4401940 VV 
Had it ee 1h "a divided 4 into - 


had ſeveral National Aſſemblies. Theſe Aſ- 
ſemblies, being convened at different times 


could haye acted zn concert; and the power 
when. it is that gf diſabling the Sovereign and 


only been the deſtructive privilege of! irritating 
a Maſter. who would have cafily found means to 
obtain ſupplies from other quarters. 

The different Parliaments or Aſſemblies of 
theſe ſeveral States, having thenceforth no 
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3 of recommending themſelves to their 
1 but their forwardneſs in complying 
with his demands, would have vied with each 
bc Þther 3 in granting what 'it would not only have 
* en fruitleſs, but even highly dangerous, to 
Fefuſe. T he King would not have failed ſoon 
to demand, as a tribute, a gift he muſt have 
been confident to obtain; and the outward 
form of conſent would have been left to the 
people only as an additional means of oppreſf- 
ing them without danger. | 
| But the King of England continued, even 
in the time of the Tudors, to have but one 
Aſſembly before which he could lay his wants, 
and apply for relief. How great ſoever the 
increaſe of his power was, a ſingle Parliament 
alone could furniſh him with the means of 
exerciſing it; and whether it was that the 
members of this Parliament entertained a deep 
{ ſenſe of their advantages, or whether private 
intereſt exerted itſelf in aid of patriotiſm, 
they at all times vindicated the right of grant- 
ing, or rather refuſing, ſubſidies; and, amidſt 
the general wreck of every thing they ought 
to have held dear, they at leaſt elung obſti- 
nately to the plank which was deſtined to prove 
the inſtrument of their preſervation. . 
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Under the long and brilliant reign of Eliza- 


beth, England began to breathe anew; and 
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The Star-Chamber, that eſſectual inſtru- 


ment of the tyranny of the two Henries, yet 
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po 


heavy on the ſubject. But the general affec- 


tion of the people for a Queen whoſe former 


misfortunes had created ſuch a general con- 
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ſubjects could have enabled her to execute. 
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1 whoſe great talents, though not her prin- 
eiples of government, render her worthy 
of being ranked among che greateſt Sove- 
| FT | 8 RT PO C 
RET Under the reign of the Stuarts, the Nation 


began to recover from 1ts long lethargy. James 
owe . rather imprudent than ty- 


| Pe ditguiſed ſo many uſurpations, and made 
an oſtentatious diſplay of what his predeceſſors 


any more than that of God himſelf, Like 
Him, they were omnipotent ; and thoſe privi- 
leges to which the people ſo clamorouſly laid 
claim, as their inheritance and birthright, were 


"wy . 'T hoſe FS ktherto ks filently a- 
1] dopted in the Cabinet, and in the Courts. of 
= Juſtice, had maintained their ground in con- 
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(a) See his Declaration made in Parliament, i in the 
years 1610 and 16227. | 
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from the pulpit, they ſpread an univerſal alarm. 
Commerce, beſides, with its attendant arts, 
and above all that of printing, diffuſed. more 
ſalutary notions throughout all orders. of the 
people; a new light began to riſe upon the 


Nation; and that ſpirit of oppoſition frequently _ 


diſplayed itſelf in this reign, to. which thc 
Engliſh Monarchs had not, for a Tong time 
uw been accuſtomed. | | 

But the ſtorm, which. was only wk in 
clouds during the reign of James, began to 
mutter under Charles the Firſt, his ſucceſſor ; 
and the ſcene which opened to view, on the 
acceſſion of that Prince, preſented the moſt 
amid aſpect. 

The notions of religion, by a ſingular con- 
eurrence, united with the love of liberty : the 
ſame ſpirit which had made an attack on the 


eſtabliſhed faith, now directed itſelf to po- 


litics: the royal prerogatives were brought 


under the ſame examination as the doctrines 
of the Church of Rome had been ſubmitted 


to; and as a ſuperſtitious religion had proved 


unable to ſupport the teſt, ſo neither could an 


authority pretended unlimited, be s 


to bear it. 


The Commons, on the ae hand: were 


recovering from the aſtoniſhment into which 
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BY 3A e extinction of the power of the Nobles had, 
1 9 b firſt, thrown them. Taking a view of the 
2 | 1 te of the Nation, and of their own, they 
"7 became ſenſible of their whole ſtrength ;- they 

* "determined to make uſe of it, and to repreſs 


Power which ſeemed, for ſo long a time, to 


te Je levelled every barrier. Finding among 
1 Imſelves Men of the greateſt capacity, they 
aertook that important taſk with method 


by conſtitutional means; and thus had 


=» arles to cope with a whole Nation put in 
Motion and directed * an ae State ſ- 


ere the effects produced in England, by the 
— —Almibilation of the power of the Nobility, 


m thoſe which the ſame event had produced 
in France. 
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ion of the People and of the exorbitant 
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ſt effectual means of influencing »- q 


1 * of the Government, and above all were 1 
undivided, when the Nobles themſelves were 


caſt to the ground, the body of the People 
ſtood firm, and maintained the F -ou li. 


berty. 1 
The unfortunate Chartts; Wowi Was to. | 


rally 3 ignorant of the dangers which ſurrounded ' 
| him. Seduced by the example of the other 


Sovereigns of Europe, he was not aware how 
different, in reality, his fituation was from 


theirs : he had the imprudence to exert with | 
rigour an authority which he had no ultimate 
reſources to ſupport : an union was at laſt ef. 4 3 
fected in the Nation; and he ſaw his ener- 1 1 0 
vated prerogatives diſſipated with a breath (0 
; * the famous act, called the 2 ok 


is It might. here be odjefted, that Weg under | 


5 Charles the Firſt, the regal power was obliged to ſub. 
mit to the power of the People, the king poi 


other dominions beſides England, viz, Scotland and 
Ireland, and therefore ſeemed to enjoy the ſame a4. 


vantage as the Kings of France, that of reigning ove | 


a divided Empire or Nation. But, to this it is to be 
anſwered, that, at the time we mention, Ireland, fexrcch 
civilized, only increaſed the neceſſities, and 8 


the Tan, of the King ; q while Scotland, Groep 


—_— — 


7 
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1 1 1 Right, and another poſterior Act, to both 


F which he aſſented, the compulſory loans and 
taxes, diſguiſed under the name of Benevolences, 


I TY pere declared to b be contrary to law; arbitrary 


priſonments, and the exerciſe of the martial 


1 2 were aboliſhed; the Court of High Com- 
1 m Hon, and the Star-Chamber, Were fup- 


fled (a); and the Conſtitution, freed from 


5 f 3 * e * of FORD a with en 


1 1 "i A her obedience, And though thoſe two States, even 
Fi preſent, bear no proportion to the compact body of 
de Kingdom of England, and ſeem never: to have been 
pPoyble, by their union with it, to procure to the King any 
27 ngerous . reſources, yet, the circumſtances which took 
Place in both at the time of the Revolution, or ſince, 
ſuffciently prove that it was no unfavourable circumſtance 
= Engliſh liberty, that the great criſis of the reign of 


ales the Firſt, and the great advance which the Con- 


FF Macon was to make at that time, ſhould precede the 
Period at Which the King of England might have been 
Xn Able to call i in the aſſiſtance of two other Kingdoms. 


(a) The Star-Chamber differed - from all the other 


ourts of Law in this: the latter were governed only 
1 2 the common law, or immemorial cuſtom, and Acts of 
Parliament; whereas the former often admitted for law 
= the proclamations of the King i in Council, and grounded 


| 8 judgments upon them, The abolition of this Tri- 


L 2 Punal, therefore, was * looked Your as @ * 8570 Ne- 


ory over regal Authority. 
E 2 
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the Tudors had obſcured it, was reſtored to 
Its ancient luſtre. Happy had been the People 
if their Leaders, after having executed fo 
noble a work, had contented themſelves with 
the glory of being the benefactors of their 
Country. Happy had been the King, if 
obliged at laſt to ſubmit, his ſubmiſſion had _ 
been ſincere, and if he had become ſufficiently _ 
ſenſible, that the only reſource he had left was 
the affection of his ſubjects. ; 
But Charles knew not how to ſurvive the 
loſs of a power he had conceived to be in- 
diſputable : he could not reconcile himſelf 1 
to limitations and reſtraints ſo injurious, a- 
cording to his notions, to ſovereign authority. 
His diſcourſe and conduct betrayed his ſecret 
deſigns; diſtruſt took poſſeſſion of the Na. 
tion; certain ambitious perſons availed them- 
ſelves of it to promote their own views; and 
the ſtorm, which ſeemed to have blown over, 
burſt forth anew. The contending fanaticiſm 
of perſecuting ſects, joined in the conflict be- 
| tween regal haughtineſs and the ambition of 
individuals; the tempeſt: blew from every _ 
point of the compaſs ; the Conſtitution was 
rent aſunder, and Charles exhibited in his 
fall an awful example to the Univerſe... 


8 — 8 2 
8 . 


„ . 
- — - 2 2 r- _ . wo 
— —— _ * " — 5 
— — — — — * — — — — * — 
- — — — 2 — — 
K 7 = = — " 


- , _ —.— — — — — — ———— 
— A — 2 2 — 9 — - ——— — : 
te a — mo on — — — 2 — - hom et — — = — — ——x — — 
— « 3 — . gr 24-0 h2r» rye 0 — " — — — —— — 1 — — 5 
2 2 — . — ————— — — — - - — — — — — 4 
— — Dy CI Cn EST en . — ea WO —— — — — — 
. ens os . 2 — b CP : — * — — — — — os — — - —. — —ͤ— 
— — — — 2 Wy myo ly S d - — * _— * - 2 4 & — 4 Co - 
— AD — — . — — — — — — —ñ — — — a — — 


* — AGE 


— — — 
2. ͤ OED SUE ĩ A r AE er eee ie —— > a > — — * - - - - m — 
> 4 — —— ̃ꝰ - by — — —— - ; p — , 
2 — — * — 8 —. 5 — — — — — — 2 — — — — — = m—_ £ * o — — 1 
8 - 9 — — — Ge ly — — —— S ˙—— rAS. Sn era —— — 99 þ * - * — _—_ = — = Rm = — — ny — 
PA .. ——. ‚ — ——.. De ee re —— — — - — ——— — — — — - — SE — — eg — 
— — , pi — — — 2 . art 9 cones " — » we — a AA rere — lend & — — —— — — 5 - $45 ves — 
: — —— an 1 - 8 — "EP - "Zach. - — — * 2 - — —— — — — — —— — "=> — p; 
— — Day — — — ou — — — == — — = - — = 


— wy . 
2 — 
3 
— — 
— — 
— — 


ey” 
—. — — — — — 
. m sf rr es Hr tn 
. —————— ˙— —• 7 y oo on AE. os 

. v eg ot 

8 * Fe = + . „ 
v 4242 — - 
— — — — 2 


— BY oa Caen * 
——— 
oY — — — 
A. - a $5o — ——— - 
— — — — 
— N 2 5 


—— — 
— 
2 


— — 


1 Þ 
l 
i 
nn 
% TY 
: 

4340 
4 | 
: 1 

N F 
ty 5 
1 121 
1 1 7 
13 * 
N 
mots | 
- 18 1 
11114 
Nn: 

141 ers * 
Tis Hh 
17 i 
11 #3; 
TBE 
1 1 
1. 
in 
1 
I 
. 
Heins, 
iin 
aan 
Me 
ein 
$395] oy: 8 
Nin 
Mk 
1% 1HHL 4 

z G 4rits : 
T7954 0! 
m 

Nie 
(05+ x: 
0-834 

in 
nen 

1 1 19 4 
"IH : 

3: YU 'F N 
$3475 1318 

j : 

i 14 HE 

1 117 4 
1639 : 
14 73145 TS 
74 1 
Nan 
n 

1 

$4 1 

5 
4 : 
1 +? © q 
14 1. 
95 i 
n 
Nin 
iin 
Ni 4 

* 117 7 

Nn 
(P29 1K 

*$H &\ $4 7 

233 3h HE: 1 

5 7 $ k 

-*D 1 1 
i 
1 Rs 
{3 1% 281596 
75 I $ 
1 ii : 2 
in n 

35 134363 : 

TE YG 
$908 Þ 
c . 

e 

r 
Be. . 
„ 
in 

1-46 38 

3; 235 22% S 

"30 43 1: 

iin 
inn 

"he G ; 

| l 4 : 

4 Fi 4 
11} RY 
. $4 4 
3 [4 1 
inn 

n 

N 
. 
"USP 


fs. 
— aw 
e = 
— — 
5 — 
r 
— * 
— 
— 
—— 


we Ec i 
— — * 
2 0 — 
c — 
gt — — 

— — — 
> . t 

Ort — 24 

: FRE” 


— — - 
— 

— — — af 

. . 
> 5 

= 2 
„ 

. — —„—-— p 

—— 
8 * — 

'P eo 
23239 


0 F ENGLAND 53 
| The Royal power being thus annihilated, 


- 3 he Engliſh made fruitleſs. attempts to ſubſti- 
ute a republican Government in its ſtead. 
It was a curious ſpectacle,” ſays Monteſquieu = 


. behold the vain efforts of the Engliſh to 


7 * Meſtabliſh among themſelves a Democracy.” 
- Sabjccted, at firſt, to the power of the prin- 


Leaders in the Long Parhament, they 
that power expire, only to paſs, without 


Ppunds, into the hands of a Protector. They 
i it afterwards parcelled out among the 
phhziefs of different bodies of troops ; and thus 
fifting without end from one kind of ſub- 


ion to another, they were at length con- 


3 = that no attempt to eſtabliſh liberty in 
ereat Nation, by making the people inter- 


ere in the common buſineſs of Government, 


| . all attempts the moſt chimerical; that 


authority of all, with which Men are a- 


uſed, is in reality no more than the autho- 
ty of a few powerful individuals who divide 


Republic among themſelves; and they at 
reſted in the boſom of the only Conſtitution 


"Which is fit for a great State and a free People; 


ean that in which a choſen number deli- 


"berate, and a ſingle hand executes ; but in 


1 
I $7 


Which, at r the ſame time, the public ſatisfaction 
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is rendered, by the geheralrelation and arrange- 


ment of things, a necefſary OOO: 1 the 7 


duration of Government. 


Charles the Second, Wenn 8 eq 9 
over; and he experienced, on the part of 


the people, that enthufiaſm of affection which 
uſually attends the return from a long aliena- 


a tion. He could not however bring him ſe] 10 3 
forgive them the inexpiable crime of which he 


looked upon them to have been guilty, He ; | 


ſaw with the deepeſt concern that they ſtill en? 

tertained their former notions with regard to 
the nature of the royal prerogative ; and, bent 
upon the recovery of the ancient powers of 
the Crown, he only waited for an opportunity 
to break thoſe promiſes: which had el 
his reſtoration. 


But the very cogtuneſs af his menſures fruſ- , 


trated their ſucceſs, His dangerous alliance 
on the Continent, and the extravagant wars in 


which he involved England, joined to the fre- 


quent abuſe he made of his authority, betrayed 


his deſigns, The eyes of the Nation were ſoon | . 
opened, and ſaw into his projects; when, con- 


vinced at wagen that ate but fixed and ir- ; 5 
be an effectual check on 
the views and efforts of Power, they reſolved | 


reſiſtible bounds can 
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nally to take a away thoſe remnants of FF 
Pam which Rl made a pun of the regal Fe 
Y ver | 
7 1 ba The military ſervices dus to the Crown, the 
femains of the ancient feudal tenures, had been 
1 ready aboliſhed : the laws againſt heretics 
gere now repealed ; the Statute for holding 
. rliaments once at leaſt in three years was en- 85 
eeed; the Habeas Corpus Act, that barrier of 
ie Subject's perſonal ſafety, was eſtabliſhed ; 
ind, ſuch was the patriotiſm of the Parlia- 
nents, that it was under a King the moſt de- 
itute of principle, that liberty receiv ed its 
1 , oft efficacious ſupports. x 
At length, on the death of Charles, began h 
= A reign which affords a moſt exemplary leſſon 
poth to Kings and People. James the Second, 
"prince of a more rigid diſpoſition, though 
= 0 aà leſs comprehenſive. underſtanding, than 
His late brother, purſued ſtill more openly the 
1 Nes. which had already proved ſo fatal 
o his family. He would not fee that the great 
b racdent which had ſucceſſively been effected 
1 1 in the Conſtitution, rendered the execution of 
"Mit daily more and more impracticable: he im- 
= 4 prudently ſuffered himſelf to be exaſperated at 
3 P2 reſiſtance he was in no condition to overcome; 
8 E 4 
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and, hurried away by a ſpirit of deſpotiſm and 


a monkiſh zeal, he ran headlong againſt the 
rock which was to wreck his authority. 

He not only uſed, in his declarations, the 
W en expreſſions of Abſolute Power and 
Unlimited Obedience — he not only uſurped 
to himſelf a right to diſpenſe with the laws; 
but moreover ſought to convert that deſtructive 


pretenſion to the deſtruction of thoſe very laws 


which were held moſt dear by the Nation, by 


endeayouring to aboliſh a religion for which 


they had ſuffered the greateſt calamities, in or- 
der to eſtabliſh on its ruins a mode of faith 


which repeated Acts of the Legiſlature had 


proſcribed ; and proſcribed, not becauſe it 


tended to eſtabliſh in England the doctrines of L 


Tranſubſtantiation and Purgatory, doctrines in 


| themſelves of no political moment, but be- 
cauſe the unlimited power of the Sovereign had 


always been made one of its principal tenets. 


To endeavour therefore to revive ſuch a Re- 


ligion, was not only a violation of the laws, but 
was, by one enormous violation, to pave the 


way for others of a ſtill more alarming nature. 


Hence the Engliſh, ſeeing that their liberty 
was attacked even in its firſt principles, had 
recqurſe to that remedy which reaſon and na: 
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ture point out to the People, when he who 
ought to be the guardian of the laws becomes 


their deſtroyer: they withdrew the allegiance 


which they had ſworn to James, and thought 


themſelves abſolved from their oath to a King 


who himſelf * the oath he had TO 


to his People. 
But, inſtead of a revolution like that which 


dethroned Charles the Firſt, which was ef- 


fected by a great effuſion of blood, and threw 


the ſtate into a general and terrible convulſion, 


the dethronement of James proved 2 matter 
of ſhort and eaſy operation. In conſequence 


of the progreſſive information of the People, 


and the certainty of the principles which now 
directed the Nation, the whole were unani- 


mous. All the ties by which the People were 


bound to the throne, were broken, as it were, 
by one ſingle ſhock; and James, who, the 


moment before, was a Monarch ſurrounded 


by ſubjects, became at once a ſimple individual | 
in the midſt of the Nation. 


That which contributes, above all, to diſtin: 
guiſh this event as ſingular in the annals of 
Mankind, is the moderation, I may even fay, 
the legality which accompanied it. As if to 


dethrone a King who ſought to ſet himſelf 
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above the Laws, had been a natural conſe- 
quence of, and provided for by, the principles 
of Government, every thing remained in its 
place; the Throne was declared vacant, and a 
new line of ſucceſſion was eſtabliſhed. 
Nor was this all; care was had to repair 
the breaches that had been made in the Con- 
ſtitution, as well as to prevent new ones; and 
advantage was taken of the rare opportunity 
of entering into an original 'and expreſs com- 
pact between King and People. 
An Oath was required of the new King, 
more preciſe than had been taken by his pre- 
deceſſors; and it was conſecrated as a perpe- 
tual formula of ſuch oaths, It was deter- 
mined, that to impoſe taxes without the con- 
ſent of Parliament, as well as to keep up a 
ſtanding : army in time of peace, are contrary 
to law. The power which the Crown had con- 
ſtantly claimed, of diſpenſing with the laws, 
was aboliſhed. It was enacted, that the ſub- 
| jet, of whatever rank or degree, had a right 
to preſent petitions to the King. (a) Laſtly, 


(a) The Lords and Commons, previous to the Coro- 
nation of King William and Queen Mary, had framed a 
Bill which contained a declaration of the rights which 
they claimed in behalf of the People, and was in con- 
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the key-ſtone was put to the arch, by the 


final * of the Liberty of the 
Prefs (a). 8 
The Revolution of 1689 is cherefite the | 


third grand æra in the hiſtory of the Conſtitu- 


tion of England. The great charter had mark- 


ed out the limits within which the Royal au- 


thority ought to be confined ; ſome outworks 


were raiſed in the reign of Edward the Firſt ; 
but it was at the Revolution that the circum- 
vallation was compleated. 


It was at this ra, that the true principles of | 


civil ſociety were fully eſtabliſhed. By the ex- 
pulſion of a King who had violated his oath, 
the doctrine of Reſiſtance, that ultimate re- 


ſource of an oppreſſed People, was confirmed 


beyond a doubt. By the excluſion given to a 


ſequence called the Bill of Rights. This Bill contained 


the Articles above, as well as ſome others, and having 


received afterwards the Royal aſſent, became an Act of 
| Parliament, under the title of An Ad declaring the Rights 
and Liberties of the Subject, and ſettling the Succeſſion f the 


Crown, —A. 1 William and Mary, Seſſ. 2. Cap. 2. 
(a) The liberty of the preſs was, properly ſpeaking, 


| eſtabliſhed only four years afterwards, in conſequence of 
the refuſal which the Parliament made at that time to 


continue any longer the reſtrictions which had before 
been — upon it. 
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family hereditarily deſpotic, it was finally de- 
termined, that Nations are not the-property of 
Kings. The principles of Paſſive Obedience, 
the Divine and indefeafible Right of Kings, 
in a word, the whole ſcaffolding of falſe and 


ſuperſtitious notions by which the Royal au- 
thority had till then been ſupported, fell to 


| the ground, and in the room of it were ſub- 
ſtituted the more ſolid and durable foun- 


dations of the love of order, and a ſenſe of 


the neceſſity of civil government among Man- 


kind. 


c H A Pp * E * 11, 
Of the Legifative Power. 
N almoſt all the States of Europe, the will 


of the Prince holds the place of law; and 
cuſtom has ſo confounded the matter of right 


with the matter of fact, that their Lawyers 
generally repreſent the legiſlative authority 


as efſentially attached to the character of King; 
and the plenitude of his power ſeems to them 
neceſſarily to flow from the very definition of 


his title. 


3 


* * * . . + Boo INNER q YT, 1 n : = 2 7 2 = 4 — e 2 os — Ys Mes 
— Pb 7 _—_ — N 1 8 n . 0 Wen PF + 8 1 * N ern EY 3 1 & — I - « 
* 5 3 2 A 8. « 227 — 5 A, 4 A, > Js 19% N 2 "3 2 r p 72 y 
_ * R MEETS, R 78 8 N 27 5 DJ SE St Dy Ss S LES S Pa 2 . . CY ; £ 2 
8 1 2 R L 4 33 51 ENG oa ES. N CL We nn * * 8 N F 5 DELAY : 
as He Ea gs TY N c PS TN TEES, E c // / / eb I - 2 F : 
DS Be ly = LE 2 CE Ro OW Sha v4 Won aa ITT I Dbi3r Joes doge POR CCC ; , 7 , bs , * 
CA mo F IE A EO EI Ns 8 N r >"; 3 J , c 
r . ⁵—— et es FH es rn IF 6” s 2 0 N * a * 


R 
V 


2 85 POE 


oy VEE ELIE NY 
. 


5 
9 
2 
. 
1 
I 
3 
1 
IJ 
s 
5 
= : 
* 
= 
8 
Ke 
x 
OF . 
** 
25 
Jt, . 
8 
bs 
288 
Tb 
">. 
N 
E 
3:28 
Fo. - 
3 
ob 
bo: "Y 
1 
3 . 
"ER 
_ 
Bow bY 
IR 
_— 
HE 
WE 
+ horn - 
2128 * od 
- x —= 
7 7 
2408 
N 
2 
3 2 
8 
* 
e 
3 
1 
1 
983 
2 
* 29 1 
1 
„ 
. 
5 4x 
N 7 * : 
Woe Nyc 
nn 
n 
> Sn 
4: 
3 OREN 
NR 
8 
e 
3 5 
5 8 N 
=" - 0 
r q 
1 10 i 
de 
„ 
"2p : 
2 * 
6 12480 
N 
8 
r 
. 
+ re 
3 5 
e 
. 
r 
2 4A 7 0, A 1 
"= 9 
IJ SA” 
af 14 
N 
AER 
3 
* = 
TE be 
x * 4 
: 8 
8 
* N * 
"PEEK, 
8 N 
* 
389 . 22 
2 * 
IEF 
3 
NETS 
"* _ 
5 
Tt 
T 
+06 95 
1 
* 

n 5 
TEK 
1 
2 + 
IS 
IEP 

13 
8 
At 
I = 
% N 
3 
1 
1 
0 ok, 
lens 
We 
SE 
1636 
5 2 
1 
LAY 
» 8-4 
> 
- 
"NE 
3 
3 
8 
oF v4 "of 
8 
n 
Wee + 
< 7 
. . 7 
A 
y 227 
3 
ET 
* 
£1 
— 
* =? 
1 
= 
* 
PSs 
8 
= 
8 
— * 
HAS 
= x 
=> 
5 
MN 
WS £1 
8 
A 
* 8 
3 
IX d 
"59 
3 
EX. 
> 
4 225 
Eo” 
N 
* 
58 
. 
Is 
8 
* 
3 1 
bs 
ee 
Ki 
Dent: 
x 


5 
a8 
5 
* 
54 
5 
. 
: 
rs 
3 
; 


OF ENGLAND. 1 


The Engliſh, placed in more favourable 
A 8e, have judged differently: they 
could not believe that the deſtiny of Mankind 


ought to depend on a play of words, and on 
ſcholaſtic ſubtilties; they have therefore an- 


nexed no other idea to the word King, or Roy, a 
word known alſo to their laws, than that 
which the Latins annexed to the word Rex, 


and the northern Nations to that of Cyning. 


In limiting therefore the power of their King, 
they have acted more conſiſtently with the etymo- 
logy of the word; they have acted alſo more con- 
ſiſtently with reaſon, in not leaving the laws to the 
diſpoſal of the perſon who is already inveſted with 


the public power of the State, that is, of the per- 


ſon who lies under the greateſt and moſt impor- 
tant temptations to ſet himſelf above them. 
The baſis of the Engliſh Conſtitution, the 
capital principle on which all others depend, 
is that the Legiſlative power belongs to Par- 
liament alone; that is to ſay, the power of 
eſtabliſhing laws, and of aHrpgaring, changing, | 
or explaining them. 
The conſtituent parts of Parliament are the 
King, the Houſe of Lords, and the Houſe of 
Commons. 
The Houſe of 3 e the At. 
ſembly of the Repreſentatives of the Nation, 
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1s compoſed of the Deputies of the different 
Counties, each of which ſends two; of the 
Deputies of certain Towns, of which London, 


including Weſtminſter and Southwark, ſends 


eight. - other Towns, two or one: and of the 


* Deputies of the Univerſities of Oxford and 


, each of which ſends two. 
Laſtly, fince the Act of Union, Scotland 


8 ſends forty-five Deputies; who, added to thoſe 


juſt mentioned, make up the whole number of 
five hundred and fifty-eight. Thoſe Deputies, 
though ſeparately eleCted, do not ſolely repre- 


ſent the Town or County that ſends them, as is 


the caſe with the Deputies of the United Pro- 
vinces of the Netherlands, or of the Swiſs Can- 


tons; but, when they are once admitted, they 


repreſent the whole body of the Nation. 
The qualifications required for being a 
Member of the Houſe of Commons are, for 


repreſenting a County, to be born a ſubject 


of Great Britain, and to be poſſeſſed of a 
landed eſtate of fix hundred pounds a year; and 


of three hundred, for he rs. a . or 


Borough. 

The qualifications required for being an 
eleQor in a County, are, to be poſſeſſed, in 
that Ts of a Freehold of r ſhillings 
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a year. (a) With regard to electors in Towns 
or Boroughs, they muſt be Freemen of them; 
a word which now ſignifies certain qualifica- 
tions expreſſed i in the particular Charters. 
When the King has determined to aſſemble 
2 Parliament, he ſends an order for that pur- 
poſe to the Lord Chancellor, who, after re- 
ceiving the ſame, ſends a writ under the great 
ſeal of England to the Sheriff of every County, 
directing him to take the neceſſary ſteps for the 
election of Members for the County, and the 
Towns and Boroughs contained in it. Three 
days after the reception of the writ, the She- 
riff muſt, in his turn, ſend his precept to the 
Magiſtrates of the Towns and Boroughs, to 
order them to make their election within eight 
days after the reception of the precept, giving 
four days notice of the ſame. And the She- 
riff himſelf muſt proceed to the election for the 
County, not ſooner than ten days after the re- 
ceipt of the writ, nor later than fixteen. _ 
The principal precautions taken by the 
law, to Angers the freedbm of elections, are, 
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eo This Freehold __ have hean poſſeſſed by the 
cleQor one whole year at leaſt before the time of election, 
except it has devolved to him by inheritance, by marriage, 
by a- lat will, or * promotion to an office. 
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* any Candidate, who after the date of the 
writ, or even after the vacancy, ſhall have given 
entertainments to the electors of a place, or to 
any of them, in order to his being elected, 
ſhall be incapable of ſerving for that place in 


Parliament. That if any perſon gives, or 


promiſes to give, any money, employment, or 


reward, to any voter, in order to influence his 


vote, he, as well as the voter himſelf, ſhall be 


condemned to pay a fine of five hundred pounds, 
and for ever diſqualified to vote and hold any 
office in any corporation; the faculty however 

being reſerved to both, of procuring their in- 


demnity for their on offence, by men 
ſome other offender of the ſame kind. 
It has been moreover eſtabliſhed, that no 


Lord of Parliament, or Lord Lieutenant of a 


County, has any right to interfere in the elec- 
tions of members; that any officer of the ex- 
ciſe, cuſtoms, &c. who ſhall preſume to inter- 


meddle in elections, by influencing any voter 
to give or withhold his vote, ſhall forfeit one 


hundred pounds, and be diſabled to. hold any 
office. Laſtly, all ſoldiers quartercd in a place 
where an election is to be made, muſt move 
from it, at leaſt one day before the election, 


to che diſtance of two miles or more, and re- 
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Y turn bo ill one 124 after the election . 


The Houſe of Pears; or Lords, is pete 


2 of the Lords Spiritual, who are the Archbiſhops 
of Canterbury and of Vork, and the twenty- 
four Biſhops; and of the Lords Temporal, 5 


whatever may be their reſpective titles, ſuch as 


1 Dukes, Marquiſes, Earls, &c. 


Laſtly, the King is the third e 


3 part of Parliament: it is even he alone who 
bp can convoke it; and he alone can diſſolve, or 
2 prorogue it. The effect of a diſſolution is, that 
- from that 'moment the Parliament completely 
eeaſes to exiſt ; the commiſſion given to the 
- Members by their Conſtituents is at an end; 
. and whenever a new meeting of Parliament 
: ſhall happen, they muſt be elected anew. A 
2] prorogation is an adjournment to a term ap- 
; pointed by the King; till which the exiſtence 
of Parliament is ſimply interrupted, Ine" the 
function of the Deputies ſuſpended. 


When the Parliament meets, wither it be 


by virtue of a new ſummons, or whether, be- 
ling compoſed of Members formerly elected, 

it meets again at the expiration of the term for 
hich it had been prorogued, the King either 
goes to it in perſon, inveſted with the inſignia 


of his dignity, or appoints proper perſons to 
\ | F 
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repreſent him on that occaſion, and opens the 
ſeſſion by laying before the Parliament the 
ſtate of the public affairs, and inviting them 
to take them into conſideration. This pre- 
ſence of the King, either real or repre- 
ſented, is abſolutely requiſite at the firſt meet - 
ing; it is it which gives life to the Legiſ- 
lative Bodies, and puts them in action. 2 
The King, having concluded his declaration, 
withdraws. The Parliament, which is then ; 
legally intruſted with the care of the National 2 
concerns, enters upon its functions, and con- 2 
tinues to exiſt till it is prorogued, or diſſolved. 'Z 
The Houſe of Commons, and that of Peers, : 
aſſemble ſeparately: the former, under the 5 
preſidence of the Lord Chancellor; ;. the 
latter, under that of their Speaker : and both 
ſeparately adjourn to ſuch days as they ref- x 
Wes think proper to appoint, __ Z 
As each of the two Houſes has a negative 
on the propoſitions made by the other, and 5 
there is, conſequently, no danger of their en- 
_ croaching on each other's rights, nor on tho Fl 
of the King, who has likewiſe his negative up- 
on them both, any queſtion judged by them 
- conducive to the public good, without excep- : 
tion, may be made the ſubje& of their reſpec: 4 
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tive deliberations. Such are, for inſtance, new 
limitations, or extenſions, to be given to the au- 
thority of the King; the eſtabliſhing of new 
laws, or making changes in thoſe already in 


being, Laſtly, the different kinds of public 
proviſions, or eſtabliſhments, the various abuſes 


of adminiſtration, and their remedies, become, 


in every Seſſion, the en of the attention of 
Parliament. 

Here, however, an important 8 
muſt be made. All Bills for granting Money 
muſt have their beginning in the Houſe of 
Commons: the Lords cannot take this object 


into their conſideration but in conſequence of 


a bill preſented to them by the latter; and the 
Commons have at all times been ſo anxiouſly 
tenacious of this privilege, that they have never 
ſuffered the Lords even to make any change 
in the Money Bills which they have ſent to them; 
and the Lords are expected ſimply and ſolely 
either to accept or reject them. 

This excepted, every Member, in each Houſe, 
may propoſe whatever queſtion he thinks pro- 
per. If, after being conſidered, the matter is 
found to deſerve attention, the perſon who made 
the propoſition, uſually with ſome others ad- 


joined to him, is deſired to ſet it down in writ- 


ing. If, after more complete diſcuſſions of the 
F 2 
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ſubject; the propoſition | is carried in the affirma- 
tive, it is ſent to the other Houſe, that they may, 
in their turn, take it into conſideration. If the 
other Houſe reject the Bill, it remains without 


any effect: if they agree to it, nothing remains 


wanting to its complete eſtabliſhment, wor We 
Royal Aſſent. 21 
When there is no buſineſs that requires im- 
mediate diſpatch, the King uſually waits till 
the end of the Seſſion, or at leaſt till a certain 
number of bills are ready for him, before he 
declares his royal pleafure. When the time is 
come, the King goes to Parliament in the ſame 
ſtate with which he opened it; and while he 
is ſeated on the Throne, a Clerk, who has a liſt | 
of the Bills, ee or carr as 5 he Toy the : 
Royal Aſſent. | 
When the Royal Aﬀent i is given to a public | 
Bill, the Clerk fays, te Roy le went. If the 
bill be a private Bill, he ſays, ſoit fait comme il 


5 et defire. If the Bill has ſubfidies for its ob- 


jet, he ſays, le Roy remercie ſes loyaux' Subjects, 
accepte leur benevolence, & auſſi le veut. Laſtly, 
if the King does not think proper to aſſent to 
the Bill, the Clerk ſays, le Roy $ ne 3 which 
is a mild way of giving a refuſal. 

It is, however, pretty eagularz that the 
king of England ſhould make uſe of the French 
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language to declare his intentions to his Parlia- 
ment. This cuſtom was introduced at the 
Conqueſt (a), and has been continued, like other. 
matters of form, which ſometimes ſubfiſt for 
A ages after the real ſubſtance-of things has been 
altered; and Judge Blackſtone expreſſes him- 
ſelf, on this ſubje& in the following words, 
« A badge, it muſt be owned (now the only 
e one remaining) of Conqueſt ; and which one 
& would wiſh to ſee fall into total oblivion, un- 
« leſs it be reſerved as a ſolemn. memento to 
= © remind us that our liberties are mortal, having 
= once been deſtroyed by a foreign force.” 

= When the King has declared his different 
: intentions, he prorogues the Parliament. Thoſe 
& Bills which he has rejected, remain without 
force: thoſe to which he has aſſented, become 
the expreſſion of the will of the higheſt power 
acknowledged in England : they have the 
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5, 2 by William the 888 added to the other changes 
b be introduced, the abolition of the Engliſh language in 

75 ; all public, as well as judicial, tranfaQtions, and ſubſtituted 

0 W to it the French that was ſpoke in his time: hence the 

ch © | number of old French words that are met with in the 
file of the Engliſh laws. It was only under Edward III. 

ne 5 that the Engliſh language began to be re-eſtabliſhed in the 

en Courts of Juſtice, 
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in France (a), and as the Populiſcita had in 


ancient Rome: in a word, they are Laws. 
And, though each of the conſtituent parts of 
the Parliament might, at firſt, have prevented 
the exiſtence of thoſe laws, the united will of 
all the Three is now neceſſary to repeal them. 


(a) They call in France, Edits enrigiſtres, thoſe Edicts 
of the King which have been regiſtered in the Court of 


Parliament. The word Parliament does not however 
expreſs in France, as it does in England, the Aſfembly of 


the Eſtates of the Kingdom. The French Parlamens are 


only Courts of juſtice: that of Paris was inſtituted in the 
ſame manner, and for the ſame purpoſes, as the Aula Regis 
was afterwards in England, viz. for the adminiſtration of 
public Juſtice, and for deciding the differences between the 
King and his Barons: it was in conſequence of the Judg- 


ments awarded by that Court, that the King proceeded to 


ſeize the dominions of thoſe Lords or Princes againſt 


whom a ſentence had been paſſed, and when he was able 


to effect this, united them to the Crown, The Parliament 


of Paris, as do the other Courts of Law, grounds its 


jadgments upon the Edits or Ordonnances of the King, 


when it has once regiſtered them. When thoſe Ordon- 
nances are looked upon as grievous to the Subject, the 
Parliament refuſes to regiſter them: but this they 


do not from any pretenſion they have to a ſhare in 


the Legiſlative authority; they only object that they are 
not ſatisfied that the Ordonnance before them is really the 
will of the King, and then proceed to make remonſtrances 


againſt it: ſometimes the King defers to theſe; or. if he 


is reſolved to put an end to all oppoſition, he comes in 
perſon to the Parliament, there holds what they call un 
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C HA P. IV. 
Of ny Executive Power 


THEN the Parliamenr” | is prorogued or 
diſſolved, it ceaſes to exiſt; but its 
laws ſtill continue to be in force: the King re- 
mains charged with the execution of them, 
and is ſupplied with the necefſary 2 for 
that purpoſe. 

It is however to be obſerved that, though 
in his political capacity of one of the con- 
ſtituent parts of the Parliament, that is, with 
regard to the ſhare allotted to him in the le- 
giſlative authority, the King is undoubtedly 

Sovereign, and only needs alledge his will 
when he gives or refuſes his aſſent to the bills 

preſented to him; yet, in the exerciſe of his 
Powers of Government, he 1s no more 
than a Magiſtrate, and the laws, whether thoſe 
that exiſted before him, or thoſe to which, 
by his aſſent, he has given being, muſt di- 
rect his conduct, and bind him equally with 
his ſubjects, 


Lit 4. Juſtice, e that the Or dinnanct before them is 
actually his will, and orders the proper Officer to regiſter 


it. 
F 4 
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The firſt prerogative of the 'King, *in his 
capacity of Supreme Magiſtrate, has for its 


Nt the adminiſtration of Juſtice, 


. He is the ſource of all judicial power in 
he state; ; he is the Chief of all the Courts of 
Law, and the Judges are only his Subſtitutes; 
every thing is tranſacted in his name; the Judg- 
ments muſt be with his Seal, and are executed 


by his Officers. 


2. By a fiction of the ik he is 4 eben 
as the univerſal proprietor of the kingdom; he 
is in conſequence deemed directly concerned in 


all offences; and for that reaſon proſecutions are 
to be carried on, in his name, in the Courts of law. 


3. He can pardon offences, that is, remit the 
puniſhment that has been awarded in conſe- 
9 of his proſecutioon. 

II. The ſecond prerogative of th King, is is, 
to be the fountain of honour, that is, the diſtri- 
butor of titles and dignities : he creates the 
Peers of the realm, as well as beſtows the dif- 
ferept degrees of inferior Nobility. He more- 


over diſpoſes of the different offices, either 


in the Courts of law, or elſewhere. 

III. T he King is the ſuperintendent of Com- 
merce; he has the prerogative of regulating 
weights and meaſures; he alone can coin mo- 
ney, and can Sie a currency to foreign coin, 


IV. He ; 1s the STIR head | of the Church. 
In this capacity, he appoints. the Biſhops, and 
the two Archbiſhops ; and he alone can con- 
vene the Aſſembly of the Clergy. This Aſſem- ; 
bly is formed, in England, on the model of the 
Parliament: the Biſhops form the upper Houſe; 
Deputies from the Dioceſes, and from the ſe- 
veral Chapters, form the lower Houſe : the 
aſſent of the King is likewiſe neceſſary to the 
validity of their Acts, or Canons ; ; and the King 


= can prorogue, or diſſolve, the Convocation. 


V. He is, in right of his Crown, the Gene- 
1 of all ſea or land forces whatever ; 3 
he alone can levy troops, equip fleets, build 
fortreſſes, and fills all the poſts in them. 
VI. He is, with regard to foreign Nations, 
YT the repreſentative, and the depoſitary, of all 
W the power and collective majeſty of the Na- 
tion; he ſends and receives ambaſſadors; he 
contracts alliances; and has the prerogative 
of declaring war, and of making peace, on 
whatever conditions he thinks proper. 

VII. In fine, what ſeems to carry ſo many 
powers to the height, is, its being a funda- 
mental maxim, that THE KING CAN DO No 
WRONG: which does not ſignify, however, that 
the King has not the power of doing ill, or, as 
it was pretended by certain perſons in former 
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times, that every thing he did was lawful; but 


only that he is above the reach of all Courts of 
law whatever, and that his b is facred and 


. ; 
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CHAP. v. 


The Boundaries which the Conflitution has ſet to 


_ the Royal Prerogative. 
TN reading the foregoing enumeration of the 


. powers with which the laws of England 
have intruſted the King, we are at a loſs to 
_ reconcile them with the idea of a Monarchy, 


which, we are told, is limited, 'The King not 
only unites in himſelf all the branches of the 


Executive power,—he not only diſpoſes, with- 


out controul, of the whole military power in 
the State,—but he is moreover, it ſeems, Maſ- 
ter of the Law itſelf, fince he calls up, and 
diſmiſſes, at his will, the Legiſlative Bodies. 
We find him therefore, at firſt fight, inveſted 


with all the prerogatives that ever were claimed 
by the moſt abſolute Monarchs; and we are 


at 2 loſs to find that liberty which the Engliſh 
ſeem ſa confident they poſſeſs, _ 

But the Repreſentatives of the people till 
have, and that is ſaying enough, they ſtill have 
in their hands, now that the Conſtitution is 
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fully eſtabliſhed, the ſame powerful weapon 
which has enabled their anceſtors to eſtabliſh 
it. It is ſtill from their liberality alone that 
the King can obtain ſubſidies; and in theſe 
days, when every thing is rated by pecuniary ' 
eſtimation, when gold is become the great 
moving ſpring of affairs, it may be ſafely af- 
firmed, that he who depends on the will of o- 
ther men, with regard to ſo important an arti- 
cle, is, whatever his power may be in other 
reſpects, in a ſtate of real dependence. 
This is the caſe of the King of England. 
He has, in that capacity, and without the grant 
of his people, fcarcely any revenue. A few 
hereditary duties on the exportation of wool, 
which (fince the eſtabliſhment of manufac- 
tures) are become tacitly extinguiſhed ; a branch 
of the exciſe, which, under Charles the Second, 
was annexed to the Crown as an indemnifica- 
tion for the military ſervices it gave up, and 
which, under George the Firſt, has been fixed to 
ſeven thouſand pounds; a duty of two ſhillings 
on every ton of wine imported; the wrecks 
of ſhips of which the owners remain 
unknown ; whales and fturgeons thrown on 
the coaft ; ſwans ſwimming on public rivers ; 
and a few other feudal relics, now compoſe the 
whole appropriated revenue of the King, and 
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are all that remains of the ancient inheriranse 
prerogative of commanding armies, and equip- 

| 1 ® 0 
beſtow places and employments - but without 


' tending on them. He can declare war, but 
without his Parliament it is impoſſible for him 


from which the Parliament can at pleaſure 


tageous terms, yet they ſoon found means, by 
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of the Crown. 
The King of England, PE ogy cling the 


ping fleets - but without the concurrence of his 
Parliament he cannot maintain them. He can 


his Parliament he cannot pay the ſalaries at- 


to carry it on. In a word, the Royal Prero- 
gative, deſtitute as it is of the power of im- 
poſing taxes, is like a vaſt body, which cannot 
of itſelf accompliſh its motions ; or, if you 
pleaſe, it is like a ſhip completely equipped, but 


CLOS 


draw off the water, and leave it aground,— 
and alſo ſet it afloatagain, by granting ſubſidies. 

And indeed we ſee, that, ſince the eſtabliſh- 
ment of this right of the Repreſentatives of 
the People, to grant, or refyſe, ſubſidies to the 
Crown, their other privileges have been con- 
tinually increaſing. ; Though theſe Repreſen- 
tatives were not, in the beginning, admitted 
into Parliament but upon the moſt diſadvan- 


joining petitions to their money- bills, to have 
a ſharc in framing thoſe laws by which they 
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were in future to be governed ; and this me- 
thod of proceeding, which at firſt was only to- 
lerated by the King, they afterwards converted 
into an expreſs right, by declaring, under Hen- 
ry.the Fourth, that they would not, thencefor- 
ward, come to any reſolutions with regard to 
ſubſidies, before the King had given : a preciſe 
anſwer to their petitions. 
In ſubſequent times we ſec the Commons 
conſtantly ſucceſsful, by their exertions of the 
ſame privilege, in their endeavours to lop off 
the deſpotic powers which ſtill made a part of 
the regal prerogative. Whenever abuſes of 
power had taken place, which they were ſe- 


riouſly determined to correct, they made grie- 


vances and ſupplies, to uſe the expreſſion of Sir 
Thomas Wentworth, go hand in hand together, 
whichalways produced the redreſs of them. And 
in general, when a bill, in conſequence of its 
being judged by the Commons eſſential to the 
public welfare, has been joined by them to a 


money bill, it has ſeldom failed 70 faſs in that 
agreeable anne (a). 


(a) In mentioning the forcible uſe which the Com- 
mons have at times made of their power of granting 
ſubſidies, by joining proviſions of a different nature to 
bills that had grants for their object, I only mean to 
ſhew the great efficiency of that power, which was the 
ſubje& of this Chapter, without pretending to ſay any 
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CHAP, v. 
The ſame Subject continued. 


vr this force of the prerogative * the 
Commons, and the facility with which 


it may be exerted, however neceſſary they may 


have been for the firſt eſtabliſhment of the Con- 
ſtitution, might prove too conſiderable at pre- 1 
ſent, when it is requiſite only to ſupport it. 1 
There might be the danger, that, if the Parlia- FAY 


ment ſhould ever exert their privilege to its full 


extent, the Prince, reduced to deſpair, might 


refort to fatal extremities ; or 'that the Conſti- 
tution, which ſubſiſts only by virtue of its equi- 


librium, might in the end be ſubverted. 
Indeed this is a caſe which the prudence of 
Pain has foreſeen. They have, in this 
reſpect, impoſed laws upon themſelves; and 
without touching their prerogative itſelf, they 


thing 6s as to he r of che meaſure. The Houſe of 
Lords have even found it neceſſary (which confirms what 

is ſaid here) to form, as it were, a conſederacy among 
themſelves, for the ſecurity of theix Legiſlative autho- 


rity, againſt the unbounded uſe which the Commons might 


make of their power of taxation ; and it has been made 


n ſtanding order of their Houſe, to reje& any bill r 


ſoever to which a money bill has been packed. 
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have moderated the exerciſe of it. A cuſtom 
has for a long time prevailed, at the beginning 
of every reign, and in the kind of overflowing 


| of affection which takes place between a King 


and his firſt Parliament, to grant the King a 


revenue for his life; a proviſion which, with 


reſpect to the great exertions of his power, 


| does not abridge the influence of the Com- 


mons, but yet puts him in a condition to ſup- 
port the dignity of the Crown, and affords 


bim, who is the firſt Magiſtrate in the Nation, 
that independence which the laws inſure alſo 


to thoſe Magiſtrates who are particularly i in- 
truſted with the adminiſtration of Juſtice (a). 
This conduct of the Parliament provides an 
admirable remedy for the accidental diſorders 
of the State. For though, by the wiſe diftri- 
bution of the powers of Government, great 


(a] The twelve Judges. Their commiſſions, which in 


former times were often given them durante Bene placito, 


now muſt always be made guamdiu ſe bene geſſerint, and 


their ſalaries aſcertained ; but upon an addreſs of both 


© Houſes it may be lawful to remove them,” —Stat. 13. 


Will. III. c. 2. In the firſt year of the reign of his pre- 


ſent Majeſty, it has been moreover enacted, that the com- 
miſſions of the Judges ſhall continue in force, notwith - 
ſtanding the demiſe of the King ; which has prevented 


their being dependent, with regard to their continuation 
in office, on the heir apparent. 
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vfurpations : are become in a manner imprac- 
ticable, nevertheleſs it is impoſſible but that, 
in conſequence of the continual, though filent 
efforts of the Executive power to extend itſelf, 
abuſes will at length flide in. But here the 
powers, wiſely, kept in reſerve by the Parlia- 
ment, afford the means of remedying them. 
At the end of each reign, the civil liſt, and con- 
ſequently that kind of independence which it 
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4 Throne, "i Setpire, ad a Conn? but he 
finds neither power, nor even dignity; . and be- 
fore a real poſſeſhon of all theſe things! is given : 
him, the Parliament have it in their power to 
take a thorough review of the State, as well as 
correct the ſeveral abuſes that may have crept 
in during the preceding reign; and thus the 
_ Conſtitution may be brought back to its firſt 

principles. | 
England, therefore, by this means, enjoys one 
very great advantage, one that all free States 
have ſought to procure for themſelves; 5 mean 
that of a periodical reformation. But the ex- e 
pedients which Legiſlators have contrived: for 
this purpoſe in other Countries, have always, tl 
when attempted to be carried into practice, ee 
been found to be productive of very diſadvan- MW., 
tageous conſequences. Thoſe laws which were tee 


. 2 
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oy” in Rome, to reſtore that equality which 
is the eſſence of a Democratical Government, 

were always found impracticable: the attempt 
alone endangered the overthrow of the Re- 
public; and the expedient which the Flo- 
rentines called ripighar il flato, proved nowiſe 
happier: in its conſequences. This was be- 
cauſe all thoſe different remedies were deſtroyed 
beforehand, by the very evils they were meant 
1 to cure; and the greater the abuſes es the | 
more impoſſible it was to correct them. 
But the means of reformation W che 
Parliament of England has taken care to re- 
2 ſerve to itſelf, is the more effectual, as it goes 
5 leſs directly to its end. It does not oppoſe the 
W uſurpations / of prerogative, as it were, in 
7 front—it does not encounter it in the middle 
Hof its career, and in the fulleſt flight of its 
; exertion: but it goes in ſearch of it to its ſource, 
and to the principle of its action. It does not 
g endeavour forcibly to overthrow it; it only 
Jenervates its ſprings. ee e e 

What increaſes in more the nilldncfs of 
che operation, is, that it is only to be applied 
Ito the uſurpations themſelves, and paſſes by, 
what would be far more formidable to encoun- 
Iter, the obſiinacy and pride of the uſurpers. 
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public affairs, and has taken no ſtep which he 


| ſupport. In fine, they do not wreſt from him 
what the good of the State requires he ſhould 
: give up: he himſelf makes the ſacriſice. 


: ably. confirmed bycthe events that followed the 
- that protected the People againſt the excurſions 


of Power had been broke through. The Par- 
liament, in their terror, had even enacted that 


firſt opportunity afforded by a new reign, li- 
berty began to make again its appearance (6). 
And when the Nation, at length recovered 


of Charles the Firſt, another opportunity of 


gether with the ſtatute juſt mentioned, repealed in thi ; 


8 THE CONSTITUTION 


115 Every thing is tranſacted with a new Sove- 
reign, who, till then, has had no ſhare in 


may conceive . himſelf bound in - honour to 


The truth of all theſe obſervations is remark- 


reign. of the two laſt Henries. Every barrier 


proclamations, that is the will of the King, 
ſhould have the force of laws (a) : the Con- 
ſtitution ſeemed really undone. Vet, on the 


from its long ſupineneſs, had, at the acceffion 


a change of Sovereign, , bes enormen mal 5 


2, * N we ; if 


$7714 


"og beat. 31 Hen. VIII. 1 3 = 

(3) The laws concerning Treaſon, paſſed under Henry = 
the: Eighth, which Judge Blackſtone calls **/an amazing 
„ heap, of wild; and new-fangled treaſons, were, to- 


3 of 12 28 of Edward VI. 
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of abuſes, which had been accumulating, or 
gaining ſtrength, during five ſucceſſive reigns, 
was nb, and ne ancient 'laws were re- 
ſtored. 810 | 
To FRY 1 = this 13 9 
A which-was ſo extenſive in its effects, and might 
be called a new creation of the Conſtitution, 
Vas accompliſhed without producing the leaſt 
2 convulſion. Charles the Firſt, in the ſame 
manner as Edward had done in former times (a), 
aſſented to every regulation that was paſſed; 
and whatever reluctanee he might at firſt ma- 
nifeſt, yet the Act called the Perition f Right 
(ass well as the Bill which afterwards, completed 
W the work) pada the. Royal Sanction without 
Iris Lis, 8 9 e "but - 
ey were the effects of particular cireum- 
tances. During the time which preceded 
the reign of the Tudors, the nature and ex- 
tent of regal authority having never been ac- 
curately defined, the exorbitant power of the 
Princes of that Houſe had gradually intro- 
duden poktical I": of e even an n extrax a- 


"as Or, which is equally in point, "the Duke of 
Somerſet his uncle, who was the f of the Kingdom, 
anne ne name of Protektor. 5 


Le! 2 


34 THE CONSTITUTION 
gant kind thoſe prejudices, having had a 


hundred and fifty years to take root, could 


not be ſhaken off but by a kind of gene- 
ral. convulſion; the agitation continued af- 
ter the action, and was carried to exceſs by 
the religious an Which Ale at {Rune 
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1 HE helge however, have not in- 
1 tirely relied on the advantages of the 
great prerogative with which the Conftitution 
has intruſted them 1235 

Though this prerogative is, in a manner, 
out of danger of an immediate attack, they 
have nevertheleſs ſhewn at all times the 
greateſt jealouſy on its account. They never 
ſuffer, as we have obſerved before, a money- 
bill to begin any where but with themſelves ; 
and any alteration that may be made in it, in 
the other Houſe, is ſure to be rejected. If 
the Commons had not moſt ſtrictly reſerved 
to themſelves the exerciſe. of a prerogative 
on which their very exiſtence e, the 
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OF ENGLAND. 8s 
W whole might at length have flidden into that 
3 | other body which they might have ſuffered to 
3 | ſhareinitequally with them. If any other perſons 
Ws befides the Repreſentatives of the People, had 
had a right to make an offer of the produce 
of the labour of the people, the executive 
3 Power would ſoon have forgot, that it only 
exiſts for the advantage of the + 1 0 


a 45 the Coun has the podifouted metorative of 
aſlenting to, and diſſenting from, what bills it thinks pro- 
per, as well as of convening, proroguing, and diſſolving, 
the Parliament, whenever it pleaſes, the latter have no 
aſſurance of having a regard paid to their Bills, or even of 


need the Crown ftands in of their aſſiſtance: the danger, 
in that reſpect, is even greater for the Commons than for 
the Lords, who enjoy a dignity which is hereditary, as 
well as inherent to their perſons, and form a permanent 
Body in the State; whereas the Commons completely 
vaniſh, whenever a diſſolution takes place: there is, there- 
fore, no exaggeration in what has been ſaid above, that 
their very being rend on TROW Power: w granting ſub- 
ſidies to the Crown, | 

Moved by theſe 3 * no doubt by a 
ſenſe of their duty towards their Conſtituents, to whom 
this right of taxation originally belongs, the Houſe of 
Commons have at all times been very careful leſt prece. 
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ed dents ſhould be eſtabliſhed, which might, in the moſt 
Tp : diſtant. manner, tend to weaken that right. Hence the 


: warmth, I might ſay the reſentment, with which they 
have always rejected even the amendments propoſed by 


G 3 


being allowed to aſſemble, but what may reſult from the 


8 THE CONSTITUTION | 
— Beſides, though this prerogative has of i it- 
ſelf, we may ſay, an irreſiſtible efficiency, 
the Parliament has neglected nothing that may 
increaſe it, or atleaſt the facility of its exerciſe; 
and though they have allowed the general pre- 
rogatives of the Sovereign to remain undiſ- 
puted, they have in ſeveral caſes endeavoured 
to reſtrain the uſe he might make of them, 
by entering with him into divers e e and 
ſolemn conventions for that purpoſe (a). 
Thus, the King is indiſputably inveſted Vit 
the excluſive right of aſſembling Parliaments: 


; as Lords in a Money Bills. The PIT 8 
have not given up their pretenſion to make ſuch amend- 
ments; and it is only by the vigilance and conſtant pre. 
determination of the Commons to reje& all alteration 
whatever made in their Money Bills, without even ex- 
amining them, that this pretenſion of the Lords is reduced 
to be an uſeleſs, and only dormant, claim. The firft in- 
ſtance of a miſunderſtanding between the two Houſes, on 
that account, was in the year 1671: and the reader may 
ſee at length. in Vol. I. of the Debates of the Honſe of 


Commons, the reaſons e were at a time * on 
both ſides. | 


| (a) Laws made to bind | fach Powers in a State, a3 
have no "ſuperior power by which they may be legally 
| compelled to the execution of them (for inſtance, the 
Crown, as circumſtanced in England) are nothing more 
than general conventions, « or r treaties, made itt the Body 
of the r Oe: s 
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yet be muſt aſſemble one, at leaſt once in 
three years; and this obligation on the King, 
which was, we find, inſiſted upon by the Peo- 


ple in very early times, has been fince con- 


firmed by a act paſled in the ſixteenth FE 


of the reign of Charles the Second. 


Moreover, as the moſt fatal conſequences 
might enſue, if laws which' might moſt ma- 


terially affect public liberty, could be enacted 


in Parliaments abruptly and imperfectly ſum- 
moned, it has been eſtabliſhed that the Writs 
for aſſembling a Parliament muſt be iſſued 


—— days at leaſt before the firſt meeting of 


Upon the ſame principle it has alſo been 


: cs.” that the King cannot abridge the 


term he has once fixed for a prorogation, ex- 


cept in the two following caſes, viz. of a rebel- 
lion, or of imminent danger of a foreign in- 
vaſion; in both which caſes a fourteen days 
notice muſt be given (a). , 


Again, the King is the Na of the Church; 


but he can neither alter the eſtabliſhed re- 


ligion, or call individuals to an account for 


their religious opinions * He cannot even 


1 stat. 30 Geo. II. c. RE 
() The Convocation, or aſſembly of the Clergy, of 


which the King is the head, can only regulate ſuch 32255 


64 
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profeſs the religion which the Legiſlature has 
particularly forbidden; and the Prince who 
| ſhould: profeſs it, is declared incapable; of 


inheriting, poſſe i ing, or ek, the Crown 7 theſe 
Kingdoms (a). 
The King is The firſt Beile; 0 ke 
can make no change in the maxims and forms 
_ conſecrated by law or cuſtom : he cannot 
even influence, in any caſe whatever, the de- 
_ cifion of cauſes between ſubject and ſubject ; 
and James the Firſt, affiſting at the Trial of a 
cauſe, was reminded by the Judge, that. he 
could deliver no opinion (b). Laſtly, though 
crimes are proſecuted in his name, he cannot i 
refuſe to lend it to any particular perſons who 
Pr complaints to o prefer. . 5 x 


as are merely ecleſiaſtical; they cannot touch” hs Laws, 
Cuſtoms, and Statues, of the Ringdom.—Stat, 25 
Hen. VIII. c. 19. 17058 


(a) 1 Will. and M. Stat. 2. c. 2. 

(#) Theſe principles have ſince been made an RG 
article of an Act of Parliament; the ſame which aboliſhed 
the Star Chamber. Be it likewiſe declared and enacted, 
„ by the authority of this preſent Parliament, That 
„ neither his Majeſty, nor his Privy Council, have, or 
« ought to have any juriſdiction, power, or authority, to 
« examine or draw into queſtion, determine, or diſpoſe of 
e the lands, tenements, goods, or chattels, of any of the 
* fſubjects of chis Wee Stat. 2 16. ch. i. er. 
10. . 10. 
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= The King has the privilege of coining mo- 
WW ncy; but he cannot alter the ſtandard. 45 
Te King has the power of pardoning of. | 
W fenders ;. but he cannot exempt them from 
W making a compenſation to the parties injured, 
W It is even eſtabliſhed by law, that, in a caſe 
of murder, the widow, or next heir, ſhall have 
Ja right to proſecute the murderer; and the 
W King's pardon, whether it preceded the Sen- 
tence paſſed in conſequence of ſuch proſecu- 
tion, or whether it be granted after i it, cannot 
W have any effect (a). 

The King has the military power; - but ſtill 
; with reſpect to this, he is not abſolute. It is 
true, in regard to the ſea- forces, a as there! is in 
them this very great advantage, that they 
cannot be turned againſt the liberty of the 
Nation, at the ſame time that they are the 
ſureſt bulwark of the iſland, the King may 
keep them as he thinks proper; and in this 
reſpect he lies only under the general reſtraint 
of applying to Parliament for obtaining the 
means of doing it. But in regard to land 
forces, as they may become an immediate 


(a). The method of proſecution. 3 here, is 


0 called an Appeal; ; it muſt be ſued within 2 year and a 
ay after the completion of the crime. 
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Weapon in the hands of Power, for throwing 
down all the barriers of public liberty, the 
King cannot raiſe them without the conſent of 
- Parliament. The guards of Charles the Se- 
cond were declared anti- conſtitutichal (a) ; and 
James's army was one of the cauſes of his be- 

ing at length dethroned (5). 
In theſe times however, when it is become 
a cuſtom with Princes to keep thoſe nume- 
rous armies which ſerve as a pretext and means 
_ oppreſſing the People, a State that would 
maintain its independence, 1s obliged, in great 
meaſure, to do the ſame. The Parliament 
has therefore thought proper to eſtabliſh a 
ſtanding body of troops, which amounts to 
about thirty thouſand Men, of which the King 

1 has the command. 

But this army is only eſtabliſhed for one 
year; at the end of that term, it is (unleſs re- 
eſtabliſhed) to be ipſo fatto diſbanded ; and 
28 the * which then lies before üs 


— * 
— — —.— 
— — — ren — 

2 — — ” — 


5 4 He had carried i them to the {number of four thou- 
ſand Men, 


Lo LW new canAion has been given to the above re- 
ſtriclion, in the fixth Article of the Bill of Rights: 4 
« flanding army, without the conſent of Parliament, is 
* againkt law,” 


or ENGLAND. 91 


ment, is not; whether the army ſhall be dj TA 


but whether it ſhall be eftabliſhed anew, as if it 


| had never exiſted, any one of the three 


branches of the' Legiſlature may, by its  difſent, 


| hinder its Continuance. 


Beſides, the funds for the payment of this 


| body of troops, are to be raiſed by taxes that 


never are eſtabliſſed for more than one year 
(a); and it becomes likewiſe neceſſary, at the 


5 | end of this term, again to eſtabliſh them (5). 
in a word, this inſtrument of defence, which 


the circumſtances of modern times have cauſed 


to be judged neceſſary, being capable, on the 


other hand, of being applied to the moſt dan- 


gerous purpoſes, has been joined to the State 
by only a ſlender thread, the knot of which may 
be dipped, on the firſt TINS of 1 (c). 


(a) The land- tax, and malt the. 
(5) It is alſo neceſſary that the Parliament, wel they 


renew the Act called the Mutiny 42, ſhould authoriſe the 
different Courts Martial to puniſh military offences, and 


deſertion. It can therefore refuſe the Ring even the ne- 


a ceſſary power of military diſcipline. 


(e) To thefe laws, or rather conventions, ON 


King and People, I ſhall add here the Oath which the King 
takes at his Coronation; a compact which, if it cannot 
have the ſame preciſion as the laws we have related 


above, yet in a manner comprehends them all, and has 


the farther advantage of being declared with more ſolem- 


nity. 
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But theſe laws which limit the King” s au- 
thority, would not, of themſelves, have been 
ſufficient, As they are, after all, only in- 
tellectual barriers, which it is poſſible that the 
King might not at all times reſpect, as the 
check which the Commons have on his pro- 
ceedings, by a refuſal of ſubſidies, affects too 
much the whole State, to be exerted on every 
particular abuſe of his power; and laſtly, as 
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N « The archbiftop or - Biſhop fall fay, Will you ſolemnly 
« promiſe and ſwear to govern the people of this King- 
« dom of England, and the dominions thereto belonging, 
&« according to the Statutes in Parliament agreed on, and 
* the laws and cuſtoms of the ſame ?—The king or . 
8 Ball ſay, 1 ſolemnly promiſe ſo to do. 

« Archbiſhop or biſhop. Will you to your power cauſe 
« law and juſtice; in mercy, to be executed in all _ 
" judgments ? — King or queen. I will. ; 
«© Archbiſhop or biſbop. Will you to "the AS of 
« your power maintain the laws of God, the true pro- 
« feſſion of the goſpel, and the proteſtant reformed 
. religion eſtabliſhed by the law ? And will you pre- 
te ſerve unto the biſhops and clergy of this realm, and 
« to the churches committed to their charge, all ſuch 
66 rights and privileges as by law do or ſhall appertain 
« unto them, or any of them ?— King or guten. All this 
4 promiſe een 
Ager this the ling or - Queen, Luis bis or 7 band per 
40 the holy. goſdels, Gall ſay, The things which I have here 
« before promiſed I will perform and keep: ſo help me 
God. Aud then fall kiſs the book" 


even this means might in ſome degree be cluded, 
either by breaking the promiſes which have 
WF procured ſubſidies, or by applying them to uſes 
different from thoſe for which they were ap- 
4 pointed, thg Conſtitution has beſides ſupplied 
che Commons with a means of immediate op- 

3 poſition to the miſconduct of Government, by 


giving them a n to e the an 
ſters. | 


u is true, the King kimſelf cannot 1— ar- 
4 raigned before Judges; ; becauſe, if there were 
any that could paſs. ſentence upon him, it 
would be they, and not he, who. muſt finally 
poſſeſs the executive power: but, on the other 
hand, the King cannot act without Miniſters; ; 
it is therefore thoſe Miniſters, that is, thoſe in- 
diſpenſable inſtruments, whom they attack. 
If, for example, the public money has been 
employed! in a manner contrary to the declared 
intention of thoſe who granted it, an impeach- 
ment may be brought againſt thoſe who had 
the management of it. If any abuſe of power 
is committed, or in general | any thing done 
contrary to the public weal, they proſecute 
thoſe who have been either the inſtruments, or 
the adviſers of the meaſure (a). 


(a ) It was upon theſe principles that the nme in 
the beginning of this century, impeached the Earl of 
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But nb ſhall be the/ Ne to Aide in 
fuch: a cauſe? What Tribunal will flatter itſelf, 
chat it can give an impartial decifion, when it 
mall ſee, appearing at its bar, the Government 
_ - itſelf as the accuſed, and the * 
; the People, as the accuſers? 
It is before the Houſe of Wer t che 
= Law has directed the Commons to carry their 
accuſation; that! is, before Judges whoſe dig- 
nity, on the one hand, renders them inde- 
5 pendent, and "who, on the other, have a 


great honour to ſupport i in that awful function 


5 where they have all The: Nation for 89 
of their conduct. 


When the impeachment is brought to the | 
4 to 5 impriſoned. on che day . | 
the Deputies of the Houſe of Commons, with 
: the perſon im peached, make their appear- 
ance: the impeachment i is read in his preſence; 
125 Counſel are allowed him, as well as time, to 
prepare for his defence; and at the expiration 
of this term, the trial goes on from day to 
day, with open doots, and every thing i is com- 
municated in print to the public... 5 


| Oxford, who had adviſed the Treaty of - Partition, and 
_ the Lord Chancellor _ who had. affixed the great- 
ſeal to it. 


ve 
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But whatever advantage the law grants to 
the perſon impeached for his juſtification, it 
is from the intrinfic merits of his conduct that 
he muſt draw his arguments and proofs. It 
would be of no ſervice to him, in order to 
juſtify a criminal conduct, to alledge the com- 
mands of the Sovereign; or, pleading guilty 
with reſpect to the meaſures imputed to him, 
to produce the Royal pardon a). It is againſt 
the Adminiſtration itſelf "that the impeach- 
ment is carried on; it ſhould therefore by no 


48 3.4 * 
Y » 3 8 


(a) This point in ancient times was far from being 
d ſettled. In the year 1678, the Commons having 
impeached the Earl of Danby, he pleaded the King's 
pardon in bar to that impeachment : great altercations 
enſued on that ſubject, which were terminated by the di- 
ſolution of that Parliament. It has been fince enated, 
(Stat. 12 and 13 W. III. c. 2) „ that no pardon under 
* the great · ſeal can be pleaded i in bar to an impesch- 
“ ment by the Houſe of Commons.” _ 

L once aſked a Gentlemen very learned in the 1105 of 
this Country, if che King could remit the puniſhment of 
a Man condemned in conſequence of an impeachment of 
the Houſe of Commons; he anſwered me, the Tories 
will tell you the King can, and the Whigs, he cannot. — 
But it, is not perhaps very material that the queſtion 
ſhould” be decided: the great public ends are attained 
when a corrupt Miniſter is removed with diſgrace, and 
the whole Syſtem of his ne gl to ** rd 
lic e 


1 Fa 
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means interfere: the King can neither n 
nor ſuſpend its courſe, but is forced to be- 
hold, as an inactive ſpectator, the diſcovery of 
the ſhare which he may himſelf have had in 
che illegal proceedings of his ſervants, and to 
hear his'own ſentence 1 in the condemnarion of 

| his — n ·˙ oy 0 
An admirable tt which; abi re- 
oving and puniſhing corrupt Miniſters, af- 
e an immediate remedy for the evils of 
the State, and ſtrongly marks out the bounds 
within which Power ought to be confined; 
which takes away the ſcandal of guilt and au- 
thority united, and calms the people by 2 
great and awful a& of Juſtice : an expedient, 
in this reſpect eſpecially, ſo highly uſeful, that 
it is to the want of the like, that Machiavel 
attributes the ruin of his Republic. | 
But all theſe general precautions to ſecure the 
Tights of the Parliament, that is, thoſe of the 
Nation itſelf, againſt the efforts of the executive 
Power, would be vain, if the Members them- 
ſelves remained perſonally expoſed to them. 
Being unable openly to attack, with any ſafety 
to itſelf, the two legiſlative bodies, and by a 
forcible exertion of its prerogatives, to make, 
as it were, a general aſſault, the executive pow- 
er er might, by —— the ſame 3 


— 


| 
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gain eee and ſometimes by intereſt, and 


at others by fear, guide the general will, hh 


influeneig that of individuals, 
But the laws which ſo effectually 1540 


for the ſafety of the People, provide no leſs 
for that of the Members, whether of the 

W Houſe of Peers, or that of the Commons. 

There are not known in England, either thoſe 

Wl Commiſſaries, who are always ready to find 

W thoſe guilty whom the wantonneſs of ambi- 

tion points out, nor thoſe ſecret impriſon- 
Wments which are, in other Countries, the 
Wuſual expedients of Government. As the 
; forms and maxims of the Courts of Juſtice 
Ware ſtrictly preſcribed, and every individual 
Pas an invariable right to be judged accord- 
Wing to Law, he may obey. without fear the 
Aictates of public virtne. Laſtly, what crowns 
All theſe precautions, is its being a fundamen- 
Wal maxim, That the freedom of ſpeech, 
and debates and proceedings i in Parliament, 
* ought not to be impeached or queſtioned 
in any Court or place out of Parlia- 


c ment (a). 
; (a) Bill of Rights. Art. 9. 


H 


not forgot that intereſt, as well as fear, may 
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The legiſlators, on the other hand, have 


impoſe filence on duty. To prevent its effects, 
it has been enacted, that all perſons con- 
cerned in the management of any taxes creat- 
ed ſince 1692, commiſſioners. of prizes, na- 
vy, victualling office, &c. comptrollers of the 
army accounts, agents for regiments, the 
clerks in the different offices of the revenue, 
any perſons that hold any new office under 
the Crown, created fince 1705, or having 4 
penſion under the Crown, during pleaſure, or 
for any term of years, are incapable of being 
elected Members. Beſides, if any Member 
accepts an office under the Crown, except it 
be an Officer in the army or navy accepting 
a new commiſſion, his ſeat becomes void; 
though ſuch Member 1s capable of . re. 


Enn | 
Buch are the precautions hitherto taken by 

Fs: Legiſlators, for preventing the undue in- 
fluence of the great prerogative of diſpoſing 
of rewards and places; precautions which 
have been ſucceſſively taken, according 2 
circumſtances have ſhewn them to be neceſ- 
fary; and which we may thence ſuppoſe, are 
owing to cauſes pwn ewovgh ( ro produce 


-” 
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produce the eſtabliſhment of new ones, when- 
ever circumſtances ſhall point out the 1 A 
of them (a). 


" TIPS can be 4 better Pg of "Is Iv” tg 
of the cauſes that produce the liberty of the Engliſh, | 
and which will be explained hereafter, than thoſe vic- 
tories which the Parliament from time to time gains over 
WT itſelf, and in which the Members, forgetting all views 
of 5 ambition, only think of Ur intereſt as 
objects. 
= Since this was firſt tos; an excellent DEITY 
bas been made for the deciſion of controverted elections. 
W Formerly the Houſe decided them in a, very ſummary 


> W manner, and the witneſſes were not examined upon oath. 
e But, by an AQ paſſed a few years ago, the deciſion is now 
1 _ left to a jury, or Committee, of fifteen Mem- 
ng WY bers, formed in the following manner. Out of the 
3: de preſent, who muſt not be leſs than one hun- 


Gf dred, forty-nine are drawn by lots: out of theſe, each 
Candidate firikes off one alternately, till there remain only 
W thirteen, who with two others, named out of the whole 


by Houſe, one by each Candidate, are to form the Com- 
in- mittee: in order to ſecure the neceſſary number of 
ing Ia hundred Members, all other buſineſs in the Houſe 
- is to be e, 29 the above Operations are com- 


pleted, 


H 2 


the various fruits of one's induſtry. - Secondly, 
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Of private Liberty, or the Liberty of Indivi. 
E have likes only treated of geve⸗ 


5 VVV 
wt Y 7 ral liberty, that is of the rights of 


the Nation as a Nation, and of its ſhare in the 
Government; It now remains that we ſhould 
treat particularly of a thing without which this 
general liberty, being abſolutely fruſtrated in 
its object, would be only a matter of often- 
tation, and even could not long ſubfiſt, 1 
_ the liberty of individuals. 
Private Liberty, according to the diviſion 
of the Engliſh Lawyers, confiſts, firſt, of the 
right of Property, that is of the right of en- 
joying excluſively the gifts of fortune, and all 


of the right of Perſonal Security. Thirdly, of 
the Loco-motive Faculty, taking the word Liber 
ty in its more confined ſenſe. ten 
Fach of theſe rights, ſay again the Engli 
Lawyers, is inherent in the perſon of every 
Engliſhman : they are to him as an inher!- 
' tance, and he cannot be deprived of them, but 
by virtue of a ſentence paſſed according to the 
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laws of the land. And indeed, as this right 
of inheritance is expreſſed in Engliſh by one 
W word (birtb-right) the ſame as that which ex- 
| preſſes the King's title to the Crown, it has, 
In times of oppreſſion, been often oppoſed to 
W him as a right, doubtleſs of leſs extent, but 
Jof a ſanction equal to that of his own. 
one of the principal effects of the right of 
property is, that the King can take from his 
Wſubje&s no part of what they poſleſs; he 
muſt wait till they themſelves grant it him: 
Wand this right, which, as we have ſeen before, 
| © by its conſequences , the bulwark that pro- 
Pects all the others, has moreover the imme- 
Niate effect of I one of the chief 
Fauſes of oppreſſion. ; 
m regard to the attempts to Which we . 
of property might be expoſed from one indi- 
vidual to another, I believe I ſhall have ſaid 
very thing, when I have obſerved, that there 
s no Man in England who can oppoſe the ir- 
fiſtible power of the Laws,—that, as the 
Judges cannot be deprived of their employ- 
ents but on an accuſation by Parliament, 
he effect of intereſt with the Sovereign, or 
vith thoſe who approach his perſon, can 
carcely influence their decifions,—that, as the 
udges cher wes have no power to paſs ſen- 
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102 THE CONSTITUTION | 
tence till the matter of fact has been ſettled 
by Men nominated, we may almoſt. ſay, at 
the common choice of the parties (a), all pri- I 
vate views, and conſequently all reſpect of per- 3 

ſons, are baniſhed from the Courts of Juſtice, 
However, that nothing may be wanting which 

may help to throw light on the ſubject I have 
undertaken to treat, I ſhall relate, in general, 
what is the law in civil e chat bas taken ; 

Phra! in England. © : 


England, which was deſtined to have a Con. 
ſtitution ſo different from that of other States 
was to be farther diſtinguiſhed by 1 its n : 
the Roman Laws. 5 


ubs ſucceſſors, a multitude of foreign EC 


| Jurymen, which is allowed to every perſon brought t 


3 
ES . 


When the Pandects were fad at Amalphi, ] 


the Clergy, who were then the only Men that Wil 
were able to underſtand them, did not negled 7 
that opportunity of. increaſing the influence 
they had already obtained, and caufed them : 


to be received in the greater part of Europe. 


Under William the 8 and his im 


clefiaſtics flocked to the Court of England 
Their influence over the mind of the Sov} 
reign, which, in n the other States af Europe, al 


(a) Owing to the extenſive right of challengin 


his 38 * not very W uſed. 
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W they were then conſtituted, might be con- 
W fidered as matter of no great importance, was 


not ſo in a Country where the Sovereign be- 
ing all-powerful, to obtain influence over | 
him, was to obtain power itſelf. The En- 
liſh Nobility ſaw with the greateſt jealouſy, 


Men of a condition ſo different from their own, 


veſted with a power to the attacks of which 
they were immediately expoſed, and thought 


: | that they would carry that power to the height, 
if chey were ever to adopt a ſyſtem of laws which 


thoſe ſame men ſought to introduce, and of 
which they would neceſſarily become both the 


(PIE and the interpreters. 


It happened, therefore, by a fornewhat fin- 
gular conjunction of circumſtances, that, to 
the Roman laws, brought over to England by 
Monks, the idea of eccleſiaſtical power be- 


came aſſociated, in the ſame manner as the idea 


of regal Deſpotiſm became afterwards annexed 
to the Religion of the ſame Monks, when fa- 
voured by Kings who endeavoured t eſtabliſh 
an arbitrary government. The Nobility at 
all times rejected theſe laws, even with a de- 


ow" of ill humour (a); ; and the uſurper Ste- 


(a) The nobility, ander the reign of Richard IT, 
declared in the French language of thoſe times, © Purce 
NG 5 85 1 5 roialme J'Engleterre n*<tait devant ces heures, 


dS 
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phen, whoſe intereſt it was to conciliate their 
affections, * went ſo far as to EN the r 
_ them. 
As the general Aiſpoſition of things wow: 
about, as hath been above obſerved, a ſufficient 
degree of intercourſe between the Nobility or 
Gentry, and the People, the averſion to the 
Roman Laws gradually ſpread itſelf far and 
wide; and thoſe laws, to which their wiſdom 
in many caſes, and particularly their extenfive- 
neſs, ought naturally to have procured admit- 
_ tance when the Engliſh laws themſelves were as 
yet but in their infancy, experienced the moſt 
Ready oppoſition from the Lawyers: and as 
thoſe perſons who ſought to introduce them, 
frequently renewed their attempts, there at 
length aroſe a kind of general combination 
amongſt the Laity, to confine them to Univer- 
ſities and Monaſteries (a). 


„ne al entent du Roy notre Seignior, & Seignior du 
Parlement, unques ne ſera, rule ne governs par la ley 
civil.“ viz. Inaſmuch as the Kingdom of England 
was not before this time, nor according to the intent of 
the King our Lord, and Lords of Parliament, ever ſhall 

be, ruled or governed by the civil law. —1 Rich. Par- 
lamento Weſtmonafterii, Feb. 3. Anno 2. 


(a) It might perhaps be ſhewn, if it belonged to the 
ſubject, that the liberty of thinking in religious mat- 
ters, which has at all times remarkably prevailed in Eng- 
land, is owing to much the ſame cauſes as its political 
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This oppoſition was carried ſo far, Wat For 
teſcue, Chief Juſtice of the King's Bench, and 


afterwards Chancellor under Henry VI. wrote 


2 Book intitled De Laudibus Legum Angliæ, in 
which he propoſes to demonſtrate the ſupe- 
riority of the Engliſh laws over the Civil; 
and, that nothing might be wanting in his ar- 


guments on that ſubject, he gives them the ad- 


= vantage of ſuperior antiquity, and traces their 


origin to a period much anterior to the foun- 
dation of Rome. | 

This ſpirit has been e even to much 
more modern times; and when we peruſe the 


many paragraphs which) udge Hale has writ- 


liberty: ' both perhaps a are owing to . that the ſame 
Men, whoſe intereſt it is in other Countries that the 
people ſhould be influenced by prejudices of a politi- 
cal or religious kind, have been in England forced to 


inform and unite with them, I ſhall here take occa- 


ſion to obſerve, in anſwer to the reproach made to the 


Engliſh, by Preſident Henault, in his much eſteemed 


Chronological Hiſtory of France, that the- frequent 


5 changes of religion which have taken place in Eng- 


land, do not argue any ſervile diſpoſition i in the people; 


| they only prove the equilibrium between the then exiſt- 
ing Sets 2 there was none but what might become the 


prevailing one, whenever the Sovereign thought proper 
to declare for it; and it was not England, as people 


may think at firſt ſight, it was only its . Government, 
which changed its religion, 
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ten in his Hiſtory of the Common Law, 
to prove, that in the few caſes in which the 
Civil Law is admitted in England, it can have 
no power by virtue of any deference due to 
the orders of Juſtinian (a truth which certainly 
had no need of proof) we plainly ſee that this 
Chief Juſtice, who was alſo a very great Lawyer, 
had, in this reſpect, retained ſomewhat of the 
heat of party. 
Even at preſent the Engliſh Lawyers at- 
tribute the liberty they enjoy, and of which 
other Nations are deprived, to their having 
rejected, while thoſe Nations have admitted, 
the Roman law; which is miſtaking the effect 
for the cauſe. It is not becauſe the Engliſh 
have rejected the Roman laws that they are 
free; but it is becauſe' they were free, or at 
leaſt becauſe there exiſted among them 
cauſes which were, in proceſs of time, to 
make them fo, that they have been able to 
reject the Roman laws. But even though 
they had admitted thoſe laws, the ſame cir- 
cumſtances that have enabled them to reject 
the whole, would have likewiſe enabled them 
to reject thoſe parts which might not have 
fuited them; and they would have ſeen, that 
it is very poſlible to receive the deciſions of 
the Civil law on the ſubject of the ſervitutes ur. 
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 batie & ruſtice, without adopting its principles 
with reſpe to the power of the Emperors (a). 


Of this the Republic of Holland, where 


the Civil law is adopted, would afford a proof, 


if there were not the ſtill more ſtriking one, 


of the Emperor of Germany, who, though 


in the opinion of his People he is the ſucceſſor 


to the very Throne of the Cæſars (b), has not by 
a great deal ſo much power as a King of Eng- 
land; and the reading of the ſeveral treaties 


which deprive him of the power of nominating 


the principal offices of the Empire, ſufficiently 
ſhews that a ſpirit of unlimited ſubmiſſion to 
Monarchical power, is no neceſſary conſequence 


of the admiſſion of the Roman Civil Law. 
The Laws therefore that have taken place in 


England, are what they call the Untoritten Las, 
alſo termed the Common Lat, and the Statute Law. 


The Unwritten Law is thus called, not be- 


cauſe it is only tranſmitted by tradition from 
generation to generation ; but becauſe it is not 


founded on any known act of the Legiſlature, 
It receives its force from immemorial cuſtom, 


and, for the moſt part, derives its origin from 


« 5 What particularly frightens the Engliſh Lawyers 


is L. 1 Lib, I. Tir. 4 Dig. Aud Principi Placuerit i 


habet vigorem. 


40h The German word to expreſs the Emperor 5 dig- 


nity, is, Cz/ar, . 
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Acts of Parliament enacted 1 in the times which 
immediately followed the Conqueſt, (particu- 
larly thoſe anterior to the time of Richard the 
Firſt) the originals of which are loſt, _ 
The principal objects ſettled by the Com- 
mon Law, are the rules of deſcent, the dif- 


ferent methods of acquiring property, the va- 
rious forms required for rendering contracts va- 
lid; in all which points it differs, more or leſs, 


trom the Civil Law. Thus, by the Common 


Law, lands deſcend to the eldeſt ſon, to the ex- 


clufion of all his brothers and fiſters ; whereas, 
by the Civil Law, they are equally divided be- 


tween all the children : by the Common Law, 
property is transferred by writing; but by the 
Civil Law, tradition, or actual delivery, 1s 


moreover requiſite, &c. 
The ſource from which the 1 af the 


Common Law are drawn, is what is called 
præleritorum memoria eventorum, and is found 
in the collection of judgments that have been 


paſſed from time immemorial, and which, as 


well as the proceedings relative to them, are 


carefully preſerved under the title of Records, 


In order that the principles eſtabliſhed by ſuch 


a ſeries of judgments may be known, extracts 
from them are, from time to time, publiſhed 


under the name of * ; and theſe re- 
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ports reach, by a regular ſeries, ſo 15 back 
as the en of Edward the Second, * 


ſively. 


luminous, there are alſo ſome ancient Authors 


of great authority among Lawyers; ſuch as 
Glanvil, who wrote under the reign of Henry 
the Second - Bracton, who wrote under Henry 
: W the Third, — Fleta, and Lyttelton. Among 


more modern Authors, is Sir Edward Coke, 
Lord Chief Juſtice of the King's Bench under 


= James the Firſt, who has written four books 


of Inſtitutes, and is at preſent the Oracle of 
the Common Law. 


of the ancient Saxon laws, eſcaped from the 


ſome particular diſtricts, lande deſcend to the 


W youngeſt Son. 


The Civil Law, in the few inftances where 


it is admitted, is likewiſe comprehended under 


the Unwritten Law, becauſe it is of force only 


ſo far as it has been authoriſed by immemo- 
rial cuſtom. Some of its s principles are fol- 


Beſides this eaten, which 3 18 n vo- 


The Common Law moreover comprehends 
ſome particular cuſtoms, which are fragments 


diſaſter of the Conqueſt; ſuch as that called 
W Gavelkind, in the County of Kent, by which 
Z lands are divided equally between the Sons ; 
W and that called Bor ough Engl. iſh, by which, in 
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lowed in the. Ecclefiaſtical Courts, in the 
Courts of Admiralty, and in the Courts of 
the two Univerſities ; but it is there nothing 
more than lex ſub lege graviori; and theſe dif- 
ferent Courts muſt conform to Acts of Parlia- 
ment, and to the ſenſe given to them by the 
Courts of Common Law; being moreover 
ſubjected to the controul of theſe latter. 
_ Laſtly, the Written Law is the collection 
of the various Acts of Parliament, the origi- 
nals of which are carefully preſerved, eſpe- 
cially ſince the reign of Edward the Third. 
Without entering into the diſtinctions made 
by Lawyers with reſpe& to them, ſuch as 
public and private Acts, declaratory Acts, or ſuch 
as are made to extend or reſtrain the Common 
Law, it will be ſufficient to obſerve, that be- 
ing the reſult of the united wills of the Three 
Conſtituent Parts of the Legiſlature, they, in 
all caſes, fuperſede both the Common Law 
and all former Statutes, and the Judges muſt 
take cognizance of them, and decide in con- 
formity to them, even though they had not 
been alledged by the parties (a). 
The different Courts for the Adminiſtration 
of Nane in England, are”. 3 


(a Unleſs they be private Acts. 


2 before the Court of King's Bench. 
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ter Court was bound by its inſtitution always 
to follow the perſon of the King, and private 
individuals experienced great difficulties in ob- 
taining relief from a Court that was ambula- 


| Y tory, and always in motion, it was made one 
of the articles of the Great Charter, that the 
Court of Common Pleas ſhould thenceforwards 


be held in a fixed place (a); and fince that 


; © time it has been ſeated at Weſtminſter. Tt is 


compoſed & a Lord Chief Juſtice, with three 


W other Judges ; and appeals from its judgments, 


uſually called Writs of Errour, are brought 


* 


II. The Court of Exchequer. It was ori- 
ginally eſtabliſned to determine thoſe cauſes 


W in which the King, or his ſervants, or accomp- 
WT tants, were concerned, and has gradually become 
open to all perſons. The confining the power 


of this Court to the above claſs of perſons, 
is therefore now a mere fiction; only a man 


4 muſt, for form's fake, ſet forth in his decla- 
ration that he is debtor to the King, whether 


he be ſo, or no, The Court of RO | is 


( a) Communia Placita non "planter Curiam neftram, 
ſed teneantur in aligus loco certo, Magna Charta, cap. 11. 


1. The Court of Common Pleas. It formerly 
made a part of the Aula Regis; but as this lat- 
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compoſed of the Chief Baron of the Exche. 
_ and three other Judges. 15 
III. The Court of King's Bench forms chat 
part of the Aula Regis which continued to ſub- 
fiſt after the diſmembering of the Common 
Pleas. This Court enjoys the moſt extenfive 
authority of all other Courts: it has the ſuper- 
intendence over all Corporations, and keeps 
the various juriſdictions in the Kingdom within 
their reſpective bounds. It takes cognizance, 
according to the end of its original inſtitution, 
of all criminal cauſes, and even of many 
cauſes merely civil. It is compoſed of the 


* 
8 = 7 Fr NP Tee Try DN * 2 _ 
w 3 3 3 I Rn? 2 ods! rs I ; 8 


Lord Chief Juſtice of the Court of King's 


Bench, and three other Judges. Writs of 
errour againſt the judgments paſſed in that 
Court in civil matters, are brought before the 
Court of the Exchequer Chamber, or, in moſt 
caſes, before the Houſe of Peers. 

IV. The Court of the Exchequer Chamber. 
When this Court is formed by the four Barons, 
or Judges of the Exchequer, together with the 

Chancellor and Treaſurer of the ſame, it fits as 

a Court of Equity; a kind of inſtitution on 

which ſome obſervations will be introduced in 

a following Chapter. When this Court is form- 
ed by the twelve Judges, to whom ſometimes 
the Lord Chancellor is joined, its office is to 
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aeliberate, when properly referred and applied 
dd, and give an opinion on important and dif- 
ficult cauſes, before judgments are paſſed up- 
on them, in thoſe Courts where the cauſes are 
7 GOOG: 


1 D * . 


1 HA . X. 
| : On the Law in regard to C oil matters, that i is 6b. 
0  ferued i in England. 


\ONCERNING + manner in which Juſ- 
tice is admmiſtered, in civil matters, in 
Fe and the kind of law that obtains 
Win that reſpect, the following obſervations 
f N ay be. made. . | ; 
In the firſt place, it is to be obſerved, that 
Whe beginning of a civil proceſs in c, 
E and the firſt ſtep uſually taken in bringing an 


r. cdion, is the ſeizing by public authority the 
s, errſon againſt whom that action is brought. 
ne his is done with a view to ſecure ſuch per- 


Won's appearance before a Judge, or at leaſt 
Wnake him give ſureties for that purpoſe. In 
noſt of the Countries of Europe, where the 

Forms introduced in the Roman Civil Law, in 
Ie reigns of the latter Emperors, have been 
Wnnitated, 2 different method has been adopted 
| 3 Fi of #+ 177 | 
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to procure a man's. appearance before a Court 
of Juſtice. The uſual practice is to have the 
perſon ſued, ſummoned to appear before the 
Court, by 'a public officer belonging to it, 
a week before-hand : if no regard is paid to 
ſuch ſummons twice repeated, the Plaintiff, or 
his Attorney, is admitted to make before the 
Court a formal reading of his demand, which 
is then granted him, and he may e to 
execution (a). 5 

In this mode of proceeding, it is taken for 
granted, that a perſon who declines to appear 
before a Judge, to anſwer the demand of an- 
other, after being properly ſummoned, ac- 
Knowledges the juſtice of ſuch demand; and 
this ſuppoſition is very . juſt and rational, 
However, the above mentioned practice of 
ſecuring before-hand the body of a perſon ſued, 
though not ſo mild in its execution as that juſt 
now deſcribed, nor even more effectual, ap- 
5 pears more obvious, and is more readily adopt- 
155 in thoſe times when Courts of Law begin 


50 (a). A perſon AT _ a judgment of this 
kind has been paſſed (which they call in France un 

| Jugement par defaut) may eaſily obtain relief : but as he 

no in his turn becomes in a manner the Plaintiff, his 

deſerting the cauſe, in this ſeeond ſtage of it, would 

leave him without remedy, | 


* 


or ENGLAND. us 


do be formed in a Nation, and rules of diſtri- 


butive juſtice to be eſtabliſhed ; and it is, very 


likely, followed in England as a continuation of 
te methods that were adopted: when the 8. 


liſh laws were as yet in their infancy. 
Ia the times we mention, when laws be- 
gin to be formed in a Country, the admini- 


tration of juſtice between individuals is com- 
W monly lodged in the ſame hands which are in- 
Ws truſted with the public and military authority 
in the State. Judges inveſted with a power of 
chis kind, like to carry on their operations with 
a high hand : they conſider the refuſal of a 


Man to appear before them, not as being barely 
an expedient to avoid doing that which is juſt, 
but as a contempt of their authority: they of 


courſe look upon themſelves as being bound to 
vindicate it; and a writ of Capias is ſpeedily 
iſſued to apprehend the refractory Defendant. 
A preliminary Writ, or order, of this kind, 
becomes in time to be uſed of courſe, and as 


the firſt regular ftep of a law-ſuit ; and thus, it 


b likely enough, has it happened that in the 


J | Engliſh Courts of law, if 1 am rightly inform 
ed, a Writ of Capias is either iſſued before the 
original Writ itſelf (which contains the ſum- 


mons of the plaintiff, and a formal delineation 
of his caſe), oris joined to ſuch Writ, by means 
IP . 
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of an ac etiam capias, and is ſerved along with 

It may. be remembered that, in England, 
the Aula Regis, at the head of which the King 
_ himſelf prefided, was originally the common 
Court of Juſtice for the whole Kingdom, in ci- 


vil as well as criminal matters, and continued 


ſo till the Court of Common-pleas was in time 
ſeparated from it. > 


In Rome, where the diſtribution bf civil 


Juſtice was at firſt lodged in the hands of the 
Kings, and afterwards of the Conſuls, the 
method of ſeizing the perſon of a Man againſt 
whom a demand of any kind was preferred, 
previouſly to any judgment being paſſed 
againſt him, was likewiſe adopted, and con- 
tinued to be followed after the inſtitution of 
the Pretor's Court, to whom the civil branch 
of the power of the Conſuls was afterward: 
delegated ; and it laſted till very late times; 
that is, till the times when thoſe capital al- 
terations were made in the Roman civil Law, 
during the reigns of the latter Emperors, 
which gave it the form it now has in thoſe 
Codes or collections of which we are in 1 ao 
ſeſhon. © | 
A very ſingular degree of violence even 
took place in Rome, in the method uſed to {e- 
cure the perſons of thoſe againſt whom a legal 
demand was preferred. In England, the way 
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to ſeize upon the perſon of a Man under ſuch 


W circumſtances, is by means of a public Officer, 


ſupplied with a Writ or order for that purpoſe, 


ſuppoſed to be directed to him (or to the She- 
riff his employer) from the King himſelf. But 
in Rome, every one became a kind of public 
officer in his own cauſe, to aſſert the Prætor's 
prerogative; and, without any oſtenfible legal 


licence or badge of public authority, had a 
right to ſeize by force the perſon of his op- 
ponent, wherever he met him. The practice 
was, that the Plaintiff / Actor firſt ſummoned 


L | the perſon ſued {Reum) with a loud voice, to 


follow him before the Court of the Prætor (a). 


| When the Defendant refuſed to obey ſuch 
ſummons, the Plaintiff, by means of the words 
liet anteflari, requeſted the by-ſtanders to be 
& witneſſes of the fact, as a remembrance of 
which he touched the ears of each of them; 
nnd then proceeded to ſeize the perſon of his 


opponent, by throwing his arms round his neck 
W /obtorto' collo), thus endeavouring to drag him 
before the Prætor. When the perſon ſued was, 
I through age or ſickneſs, diſabled from follow- 


ing the Plaintiff, the latter was directed by the 
law of the Twelve Tables to ſupply him with 
2 Tor (gumentum dato). 


(a) Ad T, 0. ſequers, in Ius ambula. 
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The above method of proceeding was how. 
ever in after-times mitigated, though very late 


and ſlowly. In the firſt place, it became unlay. 
ful to ſeize a man in his own houſe, as it was 
the abode of his domeſtic Gods. Women of 


good family ¶ Matronæ were in time protected 


from the ſeverity of the above cuſtom, and 


they could no longer be dragged by force be- 


fore the Tribunal of the Prætor. The me. 
thod of placing a fick or aged perſon by force 


upon a horſe, ſeems to have been aboliſned 
during the latter times of the Republic. 


Emancipated Sons, and freed Slaves, were 


afterwards reſtrained from ſummoning their 


Parents, or late Maſters, without having ex- 


preſsly obtained the Prætor's leave, under the 
penalty of fifty pieces of gold. However, ſo 


late as the time of Pliny, the old mode of ſum- 
moning, or carrying by force, before a Judge, 
continued in general to ſubſiſt ; though, in the 


time of Ulpian, the neceſſity of expreſly obtain- 
ing the Prztor's leave was extended to all caſes 


and perſons; and in Conſtantine's reign, the 


method began to be eſtabliſhed of having legal 


fummonſes ſerved only by means of a public 
Officer appointed for that purpoſe. - After that 


time, other changes in the former law were in- 
troduced, from which the mode of proceeding 
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now uſed on the Continent of Dae, has been 


borrowed. 4 
In England likewiſe, ſome changes we may 


obſerve, have been wrought in the law and 


practice concerning the arreſts of ſued perſons, 


though as flowly and late as thoſe effected in 
the Roman Republic or Empire, if not more 
ſo; which evinces the great impediments of 
various kinds that obſtruct the improvement of 


laws in every Nation. So late as the reign of 
king George the Firſt, an Act was paſſed to 
prohibit the practice of previous perſonal Ar- 


reſt, in caſes of demands under two pounds 
ſterling; and fince that time, thoſe Courts, 
juſtly called of Conſcience, have been eſtabliſhed, 
in which ſuch demands are to be ſummarily 


decided, and fimple ſummonſes, without arreſt, 
can only be uſed. And lately, another Bill has 


been paſſed on the motion of Lord Beauchamp, 
whoſe name deſerves to be recorded, by which 


the like prohibition of arreſt is extended to 
all caſes of debt under ten pounds fterling : 
a Bill the paſſing of which was of twenty, 


or even a hundred times, more real impor- 


tance than the riſe or fall of a favourite or a 
Miniſter, though it has perhaps been ho- 
noured with a leſs degree of attentior * the 
Public. 
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Another peculiarity in the Engliſh'Civil Law, 
is the great refinements, formalities, and ſtrict- 
neſs that prevail in it. Concerning ſuch re- 
finements, which are rather imperfections, the 
ſame obſervation may be made that has been 
introduced above in regard to the mode and fre- 
quency of civil arreſt in England; which is, 
that they are continuations of methods adopted 
when the Engliſh Law began to be formed, 
and are the conſequences of the fituation in 
which the Engliſh placed themſelves when 
they rejected the ready made Code of the Ro- 
man civil Law, compiled by order of Juſtinian, 
which moſt Nations of Europe have admitted, 
and rather choſe to become their own Law- 
makers, and raiſe from the ground the ſtruc- 

ture of their own national civil Code ; which 

Code, it may be obſerved, is as yet in the firſt 

ſtage of its formation, as the Roman Law itſelf 
was during the times of the Republic, and 1 in 
(the reigns of the firſt Emperors. 

The time at which the power of OT IO 
ing juſtice to individuals, becomes ſeparated 
from the military power (an event which hap- 
pens ſooner or later in different Countries) is 
the real æra of the origin of a regular ſyſtem 
of laws.in a Nation. Judges being now de- 
prived of the power of the ſword, or, which 
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amounts to the ſame, being obliged to bor- 


row that power from other perſons, endea- 
your to find their reſources within their own 
Courts, and, if poſhble, to obtain ſubmiſſion 
to their decrees from the great regularity of 
their proceedings, and the reputation of the 
impartiality of their deciſions. 

At the ſame time alſo, Lawyers begin to 


croud in numbers to Courts which it is no 
longer dangerous to approach, and add their 


refinements to the rules already ſet down ei- 
ther by the Legiſlature or the Judges. As the 


employing of them is, eſpecially in the begin- 
ning, matter of choice, and they fear, that, 


if bare common ſenſe were thought ſuffi- 
cient to conduct a law-ſuit, every body might 
imagine he knows as much as they do, they 


contrive difficulties to make their aſſiſtance 


needful. As the true ſcience of the Law, 
which is no other than the knowledge of a long 


leries of former rules and precedents, cannot 


as yet exiſt, they endeavour to create an artifi- 


cial one to recommend themſelves by. Formal 


diſtinctions and definitions are invented to ex- 
preſs the different kinds of claims Men may 


ſet up againſt one another; in which almoſt 


the ſame nicety is diſplayed as that uſed by 
Philoſophers in claſſing the different ſubjects, 
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or kingdoms, of natural Hiſtory. Settled forms 


are deviſed to ſet thoſe claims forth; and, like 
introductory paſſes, ſerve to uſher Claimants 
into the Temple of Juſtice. For fear their 


with a fingle viſit of the Phyſician, Lawyers 


"pleadings; and in order ſtill more ſafely to bind 
their Clients to their dominion, they at length 


tions, a number of ſtrict rules of law are 


for the firſt time fuch refinements in the diſtri- 
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of words, under the name of WMrits, or ſuch like, 


Clients ſhould deſert them after their firft in- 
troduction, like a fick man who reſts contented 


contrive other cerembnies and technical forms 
for the farther conduct of the proceſs and the 


obtain to make every error relating to their 
profeſſional regulations, whether it be a mi/- 
nomer, a miſpleading, or ſuch like tranſgreſſion, 
to be of as fatal a conſequence as a failure 
againſt the laws of ſtrict Juſtice, Upon the 
foundation of the above mentioned definitions 
and metaphyſical diſtinctions of caſes and ac- 


moreover raiſed, with which none can be ac- 


quainted but ſuch as are complete maſters of 
thoſe diſtinctions and definitions. 


To a perſon who in a poſterior age obſerves 


bution of Juſtice, they appear very ſtrange, 
and eyen ridiculous, Yet, it muſt be confeſſed, 
that during the times of the firſt inſtitution of 
| , 7 
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Magiſtracies and Courts of a civil nature, ce- 
remonies and formalities of different kinds, 


are very uſeful to procure to ſuch Courts, both 


the confidence of thoſe perſons who are brought 


before them, and the reſpect of the Public at 


large; and they thereby become actual ſub- 


ſtitutes for military force, which, till then, 
had been the chief ſupport of Judges. Thoſe 
ſame forms and profeffional regulations are 
moreover uſeful to give uniformity to the 
proceedings of the Lawyers and of the Courts 


of Law, and to inſure conſtancy and ſteadineſs 
to the rules they ſet down among themſelves. 


And if the whole ſyſtem of the refinements we 
mention continues to ſubſiſt in very remote 


.. 


ages, it is in a great meaſure owing (not to 


* 


mention other cauſes) to their having fo co- 
aleſced with the eſſential parts of the Law as 


to make danger, or at leaſt great difficulties, to 


be apprehended from a ſeparation; and they 


may, in that reſpect, be compared with a 
ſcaffolding uſed in the raiſing of a houſe, 


which, though only intended to ſet the mate- 


rials and ſupport the builders, happens to be 
ſuffered for a long time afterwards to ſtand, be- 
cauſe it is thought the removing of it might 
en the We 


FF Bala Ea, -— 


* 
K 
N Ons . 
S ee TE of MR 
3s * =* at oY 


COPE SE mi. — 


+ *_ 


124 THE CON 871 T UTION 


Very fingular law formalities and refined 
practices of the kind here alluded to, had 
been contrived by the firſt Juriſconſults in 
Rome, with a view to amplify the rules ſet 
down in the Laws of the Twelve Tables; 
| which being but few, and engraved on braſs, 
every body could know as well as they: it even 
was a general cuſtom to give thoſe laws to 
children to learn, as we are > informed Dy Ci- 
cero. 

Very accurate definitions, as s well as diſtinct 
branches of caſes and actions, were contrived 
by the firſt Roman Juriſconſults; and when a 
Man had once made his election of that pecu- 
lar kind of action he choſe to purſue his claim 
by, it became out of his power to alter it. 
Settled forms of words, called Afiones legis, 
were moreover contrived, which Men muſt ab- 
ſolutely uſe to ſet forth their demands. The 
party himſelf was to recite the appointed 
words before the Prætor; and ſhould he un- 
| fortunately happen to miſs or add a ſingle 


word, ſo as to ſeem to alter his real caſe or de- 


mand, he loſt his ſuit thereby. To this an 
allufion is made by Cicero, when he ſays, 
4 We have a civil law ſo conftituted, that a 
«© Man becomes non-ſuited, who has not 5 


proceeded in the manner he ſhould have 
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« done (a).“ An obſervation of the like na- 
ture is alſo to be found in Quintilian, whoſe 
expreſſions on the ſubject are as follow: 


„ There is beſides another danger; for if but 
« one word has been miſtaken, we are to be 


« confidered as having failed in every point 
« of our ſuit (S.) Similar ſolemnities and ap- 
propriated forms of words were moreover ne- 
ceſſary to introduce the reciprocal anſwers and 
replies of the Parties, to require and accept 
ſureties, to produce witneſſes, &c. 

Of the above ATiones lepis, the Roman Juriſ- 
conſults and Pontiffs had carefully kept the 


exclufive knowledge to themſelves, as well as 


of thoſe Days on which religion did not allow 
Courts of Law to fit (c). One Cn. Flavius, ſe- 
cretary to Appius Claudius, having happened 


to divulge the ſecret of thoſe momentous forms 


(an act for which he was afterwards preferred 
by the People), Juriſconſults contrived freſh, 


ones, which they began to keep written with 


ſecret cyphers; but a Member of their own 


Body again betrayed them, and the new Col- 
lection which he e, was called Jus 


(a) a Tus ci vile 8 ms tutum, 17 cauſe cada. is 
gui non quemadmodum oportet egerit. De 1 nvent II. 19. 


( Eft etiam periculoſum, quum fi uno veròo ſit erratum, 


tots cauſa cecidifſe videamur, Inſt. Orat. III. 8. VII. 3. 
le) Dies Faſti & Nefafti. 
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Alianum, from his name, Sex. Alius, in the 
fame manner as the former collection had been 
called, Ins Flavianum. However, it does not 
ſeem that the influence of Lawyers became much 
abridged by thoſe two Collections: beſides writ- 
ten information of that ſort, practice is alſo ne- 
ceſſary; and the public Collections we mention, 
like the many books that have been publiſned 
on: the Engliſh law, could hardly enable a Man 
to become a Lawyer, at leaſt ſufficiently ſo as 
to conduct a law ſuit (a.) 


Modern Civilians have been at uncommon 
5 pains to find out and produce the ancient law | 
formulæ we mention; in which they really have 
had ſurpriſing ſucceſs. Old Comic Writers, 
ſuch as Plautus and Terence, have ſupplied 
them with ſeveral ; the ſettled words, for in- 
ſtance, uſed to claim the property of a 8 
frequently occur in their Works (9). 


(a) | The Roman Juriſconſults had extended their mill to 
objects of voluntary juriſdiction as well as to thoſe of con- 
tentious juriſdiction, and had deviſed peculiar formalities, 
forms of words, diſtinctions, and definitions, in regard to 
the contracting of obligations between Man and Man, in 
regard to ſtipulations, donations, ſpouſals, and eſpecially 
laſt wills, in regard to all which they had diſplayed ſurpriſ- 
ing nicety, refinement, accuracy, and ſtrictneſs. The 
Engliſh Lawyers have not beſtowed ſo much pains on the 
objects of voluntary juriſdiction, nor any thing like it. 

() The words addreſſed to the Plantiffs by the perſon 
ſued, when the latter made his appearance on the day for 
which he had been compelled to give ſureties, were as fol- 
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Extremely like the above Actiones legis are 
the Writs uſed in the Engliſh Courts of law. 
Thoſe Writs are framed for, and adapted to, 
every branch or denomination of actions, ſuch 


low, and are alluded: to by Plaut. Curcul, I. z. v. 5. 
* Where art thou who haſt obliged me to give ſureties? 
Where art thou who ſummoneſt me? 2000 I ftand be- 
“ fore thee, do thyſelf ſtand before me.” To which the 
Plantiff made anſwer, © Here I am.” The defendant repli- 
ed, (What doſt thou ſay ?” When the Plantiff anſwered, I 
ſay,.. (Aio) and then followed the form of words by 
which he Choſe to expreſs his action. Ub; tu es, qui me 
wadatus es? Ubi tu es qui me citaſti Ecce ego me tibi Ho; Fu 
contra & te mihi fiſte, & c. | 

If the action, for inſtance, was brought « on account of 
goods ſtolen, the ſettled penalty or damages for which was 
the reſtitution of twice the value, the words to be uſed 
were, Alo decem aureos mibi furto tue abeſſe, tegue es nomine 
viginti aureos mihi dare oportere, For work done, ſuch as 
cleaning of cloaths, &c. Alo te nibi tritici modium de quo 
inter nos convenit ob polita veſtimenta tua, dare oportere, For 
recovering the value of a Slave killed by another Citizen, 
Alo te hominem meum occidiſſe, tegue mihi quantum ille hoc anno 
Plurimi fait dare oportere. For damages done by a vicious 
animal, Alo bowem Mamii ſervum meum, Stichum, cornu 
petiifſe & occidiſſe, eogue nomine {Mzvium, aut ſerui 
æſtimationem præſtare, aut bovem mihi noxe dare, oportere ; 
or Alo urſum Mevii mihi vulnus intuliſſe, & Mæviun 
quantum equius melius mihi dare oportere, &c. c. 0 

It may be obſerved, that the particular kind of re- 
medy which was provided by the law for the caſe before 
the Court, was expreſly pointed out in the formula, uſed 
by. a Plaintiff; and in regard to this no miſtake was to 
be made, Thus, in the Lat quated formula, the words 
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as detinue, treſpaſs, action upon the caſe, accompt 
and covenant, &c. the ſame ſtrictneſs obtains 
in regard to them as did in regard to the Ro- 


man law formule above mentioned : there 


is the ſame danger in miſapplying them, 


or in failing in any part of them; and to uſe 
the words of an Engliſh Law-writer on the 
ſubject, Writs muſt be rightly directed, or 
they will be nought.. . In all writs, care muſt | 
„ be had that they be laid and formed ac- 
« cording to their caſe, and 0 purſued i in the 
“ proceſs thereof (a).“ YE 
The ſame formality ſwat. prevails 3 in the 


Engliſh pleadings and conduct of the proceſs, 
as obtained in the old Roman law proceedings; 


and in the ſame manner as the Roman Juriſ. 
conſults had their Actionis Poftulationes edi. 


tiones, their inficiationes, exceptiones, ſponſiones, 
replicationes, duplicationes, &c. ſo the Eng- 
liſh Lawyers have their counts, bars, re- 


| quantum aquius melius, ſhew that the Prætor was to 
appoint inferior Judges, both to aſcertain the damage 
done, and determine finally upon the caſe, according to 
the direction he previouſly gave them; theſe words be- 
ing excluſively appropriated to the kind of actions called 
Arbitrariz, from the above mentioned Judges or Arbi- 
trators. In actions brought to require the execution of 
conventions that had no name, the convention itſelf was 
expreſſed in the formula ; ſuch is that which is recited 
above, relating to work done by the Plaintiff, &c. &c, 
(a) Jacob's Law Dictionary. See Writ. 


 rebutters, &c. A ſcrupulous accuracy in obſerv- 
ing certain rules, is moreover neceſſary in the 
management of thoſe pleadings: the following 
are the words of an Engliſh Law-writer on the 
ſubject: Though the art and dexterity of 
66 pleading, was in its nature and deſign only 

“to render the fact plain and intelligible, and 
e to bring the matter to judgment with conve- 
« nient certainty, it began to degenerate from 
« its primitive ſimplicity, Pleaders, yea and 
« Judges, having become too curious in that re- 
« ſpect, pleadings at length ended in a piece of 
« nicety and curioſity, by which the miſcarriage 
« of many a cauſe, upon ſmall trivial objec- 
« tions, has been occaſioned (a).” 

There is however a difference between the 
Roman A#Ziones legis, and the Engliſh Writs ; 
which is, that the former might be framed 
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or Judge of the Court, or, in ſome caſes, by 
the body of the Juriſconſults themſelves, — 

whereas Mrits, when wanted for ſuch new caſes 
as may offer, can only be deviſed. by a diſtin& 
Judge or Court, excluſively inveſted with ſuch 


iſſuing of Writs already exiſting, for the dif- 
ferent caſes to which they. belong, is alſo ex- 


(.) Cunningham's Law Dictionary. See Pleadingr, 
eee 2 5 
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plications, rejoinders, fur-rejoinders. Z rebutters, ſur- 


when new ones were neceſſary, by the Prætor 


power, viz. the High Court of Chancery. The 
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preſly reſerved to this court: and ſo i important 
has its office on thoſe: two. points been deemed 
by Lawyers, that it has been called, by way of 
eminence, the ManufaQtory of Juſtice, (Oficina 
Juſtitiæ.) Original Writs beſides; when once 
framed, are not at any time to be 1 except 
by Parliamentary authority (a). 
Of fo much weight in the Engliſh un, are 
the original delineations of caſes we mention, 
that no cauſe is ſuffered to be proceeded upon, 
unleſs they firſt appear as legal introductors to 
it. However important or intereſting the caſe, 
the Judge, till he ſees the Writ he is uſed to, 
or at leaſt a Writ iſſued from the right Manu- 
factory, is both deaf and dumb. He is without 


(a) Writs, legally iſſued, are alſo neceſſary for 
executing the different incidental proceedings that may 
take place in the courſe of a law ſuit, ſuch as producing 
witneſſes, Kc. The names given to the different kinds 
of writs, are uſually derived from the firſt Latin words by 
which they began when they were written in Latin, or at 
leaſt from ſome remarkable word in them; which gives 
riſe to expreſſions ſufficiently uncduth and unintelligible, 
Thus, a Pore, is a Writ iflued to oblige a perſon in certain 
caſes to give ſureties ¶ Pont per vadium, and falvos plegios.) 
A writ of Sabpœna is to oblige witneſſes, and ſometimes 
other claſſes of perſons, to appear before a Court. An 
action of 2ui tam, is that which is brought to ſue for a 
proportional ſhire of a fine eſtabliſhed by ſome penal Sta- 
- tute, by the perſon who laid an information: the words 
in the writ being, Qui tam pro * "8s ow 17 feiph 
in hac N neat &c, &C, 
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eyes to ſee, or ears to hear. And, when a caſe 
of a new kind offers, for which there is as yet 

no Writ in being, ſhould the Lord Chancellor 
and Maſters in Chancery diſagree in creating 


one, or prove unequal to the arduous taſk, the 
Great National Council, that is Parliament 
themſelves, are in ſuch emergency expreſly 
applied to: by means of their collected wiſdom, 
the right myſtical words are brought together : 


the Judge is reſtored to the free uſe of his organs 
of hearing and of ſpeech; and, by the creation 
of a new Writ, a new province 1s added to the 


Empire of the Courts of Law. 


In fine, thoſe precious Writs, thoſe valuable : 
Briefs (Brevia) as they are alſo called by 
way of eminence, which are the elixir and 
quinteſſence of the Law, have been committed 


to the ſpecial care of Officers appointed for that 
purpoſe, whoſe offices derive their names from 


thoſe peculiar inſtruments they reſpectively uſe 
for the preſervation of the depofit with which 


they are intruſted; the one being called the 
office of the Hamper, and the n of the Small 
bag (a). 
To ſay the truth, bawerety the creating of 
a new Writ, upon any new given caſe, is mat- 
la) 33 & Parwa zaga; the Hanaper Office, 


and the Petty-bag Office : the above two Latin words, 
it is not improper to obſerve, do not occur in Tully 5 
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ter of more difficulty than the generality of 
Readers are 'aware of. 'The very importance 
which is thought to be in thoſe profeſſional 
forms of words, renders them really important, 
As every thing without them 1s illegal in a 
Court of Common Law, fo with them every 
thing becomes legal, that is to ſay, they em- 
power the Court legally to determine upon 
every kind of ſuit to which they are made to 
ſerve as introductors. The creating of a new 
Writ, therefore, amounts in its conſequences 


to the framing of a new law, and a law of 2 


general nature too: now, the creating of ſuch 
2 law, on the firſt appearance of a new caſe, 
which law is afterwards to be applied to all 
ſuch caſes as may be fimilar to the firſt, is really 
matter of difficulty; eſpecially, when men are 
as yet in the dark as to the beſt kind of provi- 
fion to be made for the caſe in queſtion, or even 
when it is not perhaps yet known whether it be 
proper to make any proviſion at all. The framing 
-of a new Writ under ſuch circumſtances, is a 
meaſure on which Lawyers or Judges will not 
very willingly either venture of themſelves, or 
| apply to the e for that purpoſe. | 


| works. To the care of che Petty-bag office thoſe writs 
are truſted in which the King's buſineſs is concerned; 
and to the Hanaper office, thoſe which relate to the Subje 


— 


5 
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Owing to the above mentioned real difficulty 


in creating new Writs on the one hand, and to 
the abſolute neceſſity of ſuch Writs in the Courts 
of Common Law on the other, many new ſpecies 
of claims and caſes (the ariſing of which is from 


time to time the unavoidable conſequences of 
the progreſs of trade and civilization) are left 
unprovided for, and remain like ſo many vacant 
ſpaces in the Law, or rather, like ſo many inac- 


ceſſible ſpots, which the laws in being cannot 


reach: now, this. is a great imperfection in the 


diſtribution of Juſtice, which ſhould be open to 


every individual, and provide remedies for 


every kind of claim which Men may ſet. up 
againſt one another. 


To remedy the above i inconvenience, or rather 


in ſome degree to palliate it, law fictions have 
been reſorted to, in the Engliſh law, by which 
Writs, being warped from their actual meaning, 


are made to extend to caſes to which they in 


no ſhape belong. 
Law fictions of the kind we mention were not 


unknown to the old Roman Juriſconſults ; ; and 
as an inſtance of their i ingenuity in that reſpect, 
| may be mentioned that kind of action, in which 


a Daughter was called a Son (a). Several in- 


(a) From the above inſtance it might be concluded 


that the Roman Juriſconſults were poſſeſſed of ſtill 
ane bs X : 
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ſtances might alſo be quoted of the fictitious 
uſe of Writs in the Engliſh Courts of Common 
Law. A very remarkable expedient of that 
ſort occurs in the method generally uſed to ſue 
for the payment of certain kinds' of debt, be- 
fore the Court of Common Pleas, ſuch, if I am 
not miſtaken, as a ſalary for work done, in- 
demnity for fulfilling osders received, &c. The 
Writ iſſued in thoſe caſes, is grounded on the 
ſuppoſition, that the perſon ſued bas treſpaſſed 
on the ground of the Plaintiff, and broken by 
force of arms through his fences and inclo- 
fures ; and under this predicament the Defen- 
dant is brought before the Court: this Writ, 
which has been that which Lawyers have found 
of moſt convenient uſe, to introduce before 2 
- Court of Common Law the kinds of claim 
we mention, is called in technical language a 
Clan ſum fregit.— In order to bring a perſon 
before the Court of King's Bench, to anſwer 
demands of much the ſame nature with thoſe a- 
bove, a Writ, called a Latitat, is iſſued, in which 
it is taken for granted that the Defendant in- 


ſidiouſſy conceals himſelf, and 1 lurking in 


greater power chan the Engliſh Parliament; for it is a 
fundamental principle with the Engliſh Lawyers, that 
Parliament can do every thing, except making a Woman 
2 Man, or a Man a Woman. 
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ſome County, different from that in which the 
Court is ſitting; the expreſſions uſed in the 
Writ being, that“ he runs up and down and 
ct ſecretes himſelf ;” though no ſuch fact is ſe- 
riouſly meant to be advanced either by ry At- 
omen or the Party. __ 
The ſame principle. of ſtrict n to 
certain forms long ſince eſtabliſhed, has alſo 
cauſed Lawyers to introduce into their pro- 
ceedings, fictitious names of perſons who arc 
ſuppoſed to diſcharge the office of ſureties; 

and in certain caſes, it ſeems, the name of a 
fictitious perſon is introduced in a Writ along 
with that of the principal; Defendant, as be- 
ing joined in a common cauſe with him. An- 
other inſtance of the ſame high regard of 
Lawyers, and Judges too, for certain old forms, 
which makes them more unwilling to depart 
from ſuch forms than from the truth itſelf of 
facts, occurs in the above mentioned expedicnt 


uſed to bring ordinary cauſes before the Court 
of Exchequer, in order to be tried there at 


Common Law ; which is, by making a decla- 
ration that the Plaintiff 3 is a King's debtor, 
though neither the Court, nor the Plaintiff's 
Attorney, ly my Moos ſtreſs on the afſer- 
tion (). : ee 
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CHAP, Xl, 


#1 he Saher continued. The Courts of Equity. 


OWEVER, 3 are limits to the law 
fictions and ſubtilties we mention; and 


the remedies of the Law cannot by their means 


be extended to all poſſible caſes that ariſe, un- 
leſs too many abſurdities are ſuffered to be ac- 


cumulated; nay, there have been inſtances in 


which the improper application of Writs, in 
the Courts of Law, has been checked by autho- 


rity. In order therefore to remedy the incon- 


veniences we mention, that is, in order to ex- 
tend the adminiſtration of diſtributive Juſtice to 


all poſſible caſes, by freeing it from the profeſ- 


J fional difficulties that Aa gradually grown up 


even to the truth of facts, occurs in the manner of execut- 
ing the very Act mentioned in this Chapter, paſſed in the 


reign of George I. for preventing perſonal Arreſt for debts 


under forty ſhillings, If the defendant, after being per- 
ſonally ſerved with a copy of the proceſs, does not appear 
on the appointed days, the method is to ſuppoſe that he 
has actually made his appearance, and the cauſe is pro- 
ceeded | upon according to this ſuppoſition: fititious names 


. of bails are alſo reſorted to 
The inhabitants of Donde and other Eaſt-India 
fu provinces, have been prodigiouſly ſurpriſed, it is ſaid, at 


the refinements, fictions, and intricacy of the Engliſh law, in 


10 regard to civil matters, which was introduced among them 


a few years ago; and it is certainly not to be doubted that 
5 may have been aſtoniſhed, 


ca 


th 
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in 1ts way, a new kind of Courts has been inſti- 
tuted in England, called Courts of Equity. 
The generality of people, miſled by this 


word Equity, have conceived falſe notions of 


the office of the Courts we mention ; and it 


ſeems to be generally thought that the Judges 
who fit in them, are only to follow the rules 
of natural Equity; by which People appear 
to underſtand, that in a Court of Equity, the 
Judge may follow the dictates of his own pri- 
vate feelings, and ground his deciſions as he 


thinks proper, on the peculiar circumſtances and 


ſituation of thoſe perſons who make their appear- 
ance before him. Nay, Doctor Johnſon, in his 
_ abridged Dictionary, gives the following defini- 


tion of the power of the Court of Chancery, 
confidered as a Court of Equity: The Chan- 


« cellor hath power to moderate and temper the 
« written law, and ſubjecteth himſelf only to 


6e the law of nature and conſcience :” for which 


definition Dean Swift, and Cowell, who was a 
Lawyer, are quoted as authorities. Other in- 
ſtances might be produced of Lawyers who have 
been inaccurate in their definitions of the true 
office of the Judges of Equity. And the above 


named Doctor himſelf is on no ſubject a deſ- 


picable authority. 
Certainly the power of the Judges of Pavity 


cannot be to alter, by their own private power, 
the Written Law, that is, Acts of Parlia- 
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ment, and thys.:tg)controul the Legiſlature, 
Their office only gconſiſts, as will be proved in 
the ſequel, in providing remedies for thoſe caſes 
for which the public good requires that reme- 
dies ſhouldbe: provided; and in regard to which 
the Coutts of Common Law, ſhackled by their 
original forms and inffifutions, cannot procure 
any; or in other words the Courts of Equity 
have a power to adminiſter Juſtice to indivi- 
duals,” unreſtrained, not by the Law, but by 
the profeſſional Jaw difficulties which Lawyers 
have from time to time contrived 'in the Courts 
of Common Law, and to which the Judges of 
thoſe Courts have given their ſanction. 

An office of the kind here mentioned, was 
bon found neceflary in Rome, for reaſons of 
the ſame. nature with thoſe above delineated, 

For, it is remack able enough, that the Bod) 

of Engliſm Lawyers, by refuſing admittance 
to the Oode of Roman Laws; as it exiſted ir 
the latter times of the Empire, have only ſub- 
jected themſelves tu che ſame difficulties unde! 
which the old Roman Juriſconſults laboured, 
during che time they were raiſing the ſtruc- 

ture of thoſe. ſame Laws. And it may alſo be 
obſerved, that the Engliſh Lawyers or Judges 
have fallen upon much the ſame expedient: 
as thoſe which/'the een * and 
Prætors hade ade 


ae, 
* F 8 
b „ I7 2 8 


as ? 


| caſes, which he had 
ing the time of his Magiſtracy; in the choice 
of which he was no doubt directed, either by 
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time aſſumed by the Prætor in Rane, in ad- 
dition to the judicial power he before poſſeſſed 
(a). At the beginning of the year for which 

he had been elected, the Prætor made a decla- 
ration of thoſe remedies for new difficult 
determined to afford dur- 


his on obſervations, while out of office, on 
the propriety of ſuch remedies, or by the ſug- 


geſtions of experienced Lawyers on the ſub- 
ect. This Declaration (Edictum) the Prator 
produced in abo, as the expreſſion was. Mo- 


dern Civitians have made many conjectures 


on the real meaning of the above words; one of 


their ſuppoſitions, which is as likely to be true 


any other, 15, that the Prætor's Edi Bum, or 
beads of new law remedies, were written on a 


whitened wall, by the fide of his Tribunal, 
Among the provifions made by the Roman 
Prætors in their capacity of Judges of Equity, 


may be mentioned thoſe whieh they introduced 
in fayour of emancipated Sons, and of Relations 
by the Women's ſide (Cognati),! in regard to the 
right of inheriting, Emaneipated Sons were 


(e The Prator thus poſfeſſed two diſtin branches. | 
of Judicial authority, in the ſame manner as the Court 


of Exchequer; does in England, which occaſionally fits 
as a Court of Common Law, an a Court of Equity. 
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fuppoſed, by the Laws of the Twelve Tables, 
to have ceaſed to be the children of their Fa- 
ther, and as a conſequence, a legal claim was 


denied them on the paternal inheritance : Rela- 


tions by the Women's fide were taken no notice 
of, in that article of the ſame laws which treat- 
ed of the right of ſucceſſion, mention being on- 
ly made of relations by the Men's fide (Agnati.) 
The former, the Prætor admitted, by the Edict 
nde Liberi, to ſhare their Father's (or Grand- 
father's) inheritance along with their brothers; 
and the latter he put in poſſeſſion of the patri- 
mony of a kinſman deceaſed, by. means of the 
Edict Jude Cognati, when there were no relations 
by the Men's fide, Theſe two kinds of inheri- 
tance were not however called hereditas, but only 
| bonorum poſſeſſio ; theſe words being very accu- 
_ rately diſtinguiſhed, though the effect was in 
the iſſue 5 the ime . | 


(a) 1 the power of Fathers, at NE was „ 
ed, and laſted as long as their life, the emancipating of 
Sons was a caſe that occurred frequently enough, either for 
the ſecurity, or ſatisfaction, of thoſe who engaged in any 
- undertaking with them. The power of Fathers had been 
carried ſo far by the laws of Romulus, confirmed after- 

| wards by thoſe of the Twelve Tables, that they might ſell 
| their Sons for ſlaves as often as three times, if, after a 
firſt or ſecond ſale, they happened to acquire their liber- 
ty : it was only after being ſold for the third time, and 
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In the ſame manner, the Laws of the Twelve 


Tables had provided relief only for caſes of 
theft; and no mention was made in them of 
caſes of goods taken away by force (a deed 
which was not looked upon in ſo odious a light 
at Rome as theft, which was conſidered as the 
peculiar guilt of ſlaves.) In proceſs of time the 
Prætor promiſed relief to ſuch perſons as might 
have their goods taken from them by open 


force, and gave them an action for the reco- 
very of four times the value, againſt thoſe 


who had committed the fact with an evil in- 
tention. Si cui dolo malo bona rapta eſe dicentur, 
: ei in quadruplum Jopicivm DaBo. 

Again, neither the Law of the Sabie Ta. a- 
bles, nor the Laws made afterwards in the Aſ- 


ſemblies of the People, had provided remedies 


then n ain free, that Sons cada be ks re- 
leaſed from the paternal authority. On this law- doctrine 
was founded the peculiar formality and method of eman- 


cipating Sons. A pair of ſcales, and ſome copper coin were 
firſt brought; without the preſence of theſe ingredients 


the whole buſineſs would have been void : and the Father 
then made a formal ſale of his ſon to a perſon ap- 
Pointed to buy him, who was immediately to free, or na- 
zumit him: theſe ſales and manumiſſions were repeated 
three times. Five witnefles were to be preſent, beſides a 


Man to hold the ſcales (Libripens), and another (Anteſta- 


tus) occaſionally to remind the witneſſes to be attentive to 
the buſineſs before them. « | 
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except for very few "caſes of fraud. Here the 
Prætor likewiſe interfered in his capacity of 
Judge of Equity, though ſo very late as the 
times of Cicero; and promiſed relief to defraud- 
ed perſons, in thoſe caſes in which the Laws 
in being afforded no action. Quas dblo malo fat 
eſſe dicentur, fi de bis rebus alia aftio non erit, & 
Juſta tanſa eſſe videbitur, Jo DIeu DABO (a). 
By EdiRs of the ſame nature, Prætors in pro- 
ceſs of time gave relief in certain caſes to mar- 
ried Women, and likewiſe to Minors ws 
bus xxv annis ſuccurrit Pretor, Fe. (0). 


(a ) At the ſame time 5 the Bae 8 a new 
Edict, he alſo made public thoſe peculiar formulz by 
which the execntion of the ſame was afterwards to be 
required from him. The name of that Prætor who firl 
produced the Edi& above mentioned, was Aquilius, as 
we are informed by Cicero, in that elegant ſlory well 
| known to Scholars, in which he relates the kind of 
fraud that was put upon Canius, a Roman Enight, when 
he purchaſed a pleaſure-houſe and gardens, near Syra- 
cuſe, in Sicily. This account Cicero concludes with obſerv- 
ing that Canius was left without remedy, * as Aquilius, 
„ his Colleague and friend, had not yet publiſhed his for- 
e mule concerning fraud.” Did enim faceret ? nondum 
enim Aguilius, Collega & faniliaris Ws, | nite de doli 
mato formulas. Off. III. 14 
(s) The Law Collection, or Syſtem, chat was formed 
or the ſeries of Edi&s publiſhed at different times by 
Prætors, was called Jus Preterium, and allo Jus Hono- 
rarius (not ftritly binding.) The laws of the Twelve 
Tables, together with all ſuch other Laws as had at any 


— 
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land; have in like manner provided remedies 
for a very great number of caſes, or ſpecies of 
demand, for ,which the Courts of Common 
Law, cramped by their forms and peculiar law 


b and againſt infants, notwithſtanding their mi- 
nority—and for and Againſt married Women, 
: 1 theit cqverture. Married Wo- 
men may even in certain caſes, ſue their huſ- 
; mw before a Court of Equity. Executors may 
5 Wc made to pay intereſt for money that lies long 
in their hands. Courts of Equity may appoint 


Witneſſes, When other proofs fail, they may 
| poſe an oath on either of the Parties; ot, in 


| Kalled by way of. eminence, Js Civil. The diſtin&ion 
was exactly, of the ſame nature as that which takes 
þ Place in England, between the Common and Statute 


: 5 aws, and the law or practice of the Courts of Equity. 
f ery accurately diſtinguiſhed ; and there was, beſides, this 


Þ=Ve in his capacity of adge of Civil Law, and thoſe in 


1 ; grounded on the fir Gil, were perpetual; 
„ Water muſt be preferred within the year, and were 
4d accordingly called AFiones: ane, or 44onts prœtori ; | 


| vile, or At ones Perjetuce. | Ty 


The Courts of Equity eſtabliſhed in Eng- 


: tenets, can afford none. Thus, the Courts of 
A Equity may, in certain caſes, give actions for 


Commiſſioners to hear the evidence of abſent 


(Wine been paſſed in the Alembiy of the People, were 


he two branches. of the Pretor's judicial office were 
| capital difference between the remedies or actions which he 


1 of Judge of Equity, that the 12 0 


n the ſame manner as the former were called Actions | 
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the like caſe of a failure of proofs, they may 
compel a trader to produce his books of trade. 
They may alſo confirm a title to land, though 
one has loſt his writings, &c. &c. 


The power of the Courts of Equity in 


England, of which the Court of Chancery is 
the principal one, no doubt owes its origin to 
the power poſſeſſed by this lattter, both of creat- 
ing, and ifſuing Writs. When new complicat- 
ed caſes offered, for which a new kind of Writ 
was wanted, the Judges of Chancery, finding 
that it was neceſſary that juſtice ſhould be done, 
and at the ſame time being unwilling to make 
general and perpetual proviſions on the caſes 
before them by creating new Writs, com. 
manded the appearance of both Parties, in 
order to procure as complete information 2 
| poſſible in regard to the circumſtances attend- 
ing the caſe; and then they gave a decree 
upon the ſame by way of experiment. 
To beginnings and circumſtances like theſe 
the Engliſh Courts of Equity, it is not to be 


doubted, owe their preſent exiſtence. In oui 
days, when ſuch ſtrict notions are entertained 


concerning the power of Magiſtrates and 
Judges, it can ſcarcely be ſuppoſed that thoſe 
Courts, however uſeful, could gain admit- 
tance, Nor indeed, even in the times when 
they were inſtituted, were their proceedings 
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free from oppoſition; and afterwards, ſo late as 
the reign of Queen Elizabeth, it was adjudged 
in the eaſe of Colleſton and Gardaer, that the 


cery, in the diſcharge of his bufineſs, was no 
murder; which judgement could only be a- 


commiſſion, and conſequently the power of 


3 authority of the Courts of Equity has in Pro- 
ceſs of time become ſettled ; one of the con- 
ſtituent branches of the Legiſlature even re- 
ceives at preſent appeals from the decrees paſſ- 


| of Equity is openly acknowledged. 

| The kind of proceſs that has in time been 
eſtabliſhed in the Court of Chancery, is as fol- 
lows, After a petition 1s received by the Court, 
J the perſon ſued 1 is ſerved with a writ of Subpgua, 


(a) When Sir Edward Coke was Lord Chief Juſtice 
of the King's Bench, and Lord Elleſmere Lord Chan- 
| cellor, during the reign of James I. a very ſerious quar- 
| rel alſo took place between the Courts of Law, and thoſe 
| of Equity, which is mentioned in the fourth Chapter of 
| the third Book of Judge Blackſtone's Commentaries ; 2 
Work in which more might have been ſaid on the ſubject 
of the Courts of Equity, 


L 


killing a Sequeſtrator from the Court of Chan- 
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warded on the ground that the Sequeſtrator's 


his Employers, were illegal (a). However, the 


Jedi in thoſe Courts; and I have no doubt that 
ſeveral Acts of the whole Legiſlature might be 
produced, i in which the office of the Courts 
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to command his appearance. If he does not 
appear, an attachment is iſſued againſt him; 
and if a non inventus is returned, that is, if he is 
not to be found, a proclamation goes forth a- 
gainſt him; then a commiſſion of rebellion is 
iſſued for apprehending him, and bringing him 
to the Fleet priſon. If the perſon ſued ſtands 
farther in contempt, a Serjeant at arms is to be 
ſent out to take him; and if he cannot be taken, 
a ſequeſtration of his land may be obtained till 
he appears. Such is the power which the Court 
of Chancery, as a Court of Equity, hath gradu- 
ally acquired to compel appearance before 1 it, 


In regard to the execution of the Decrees it 
gives, it ſeems that Court has not been quite 
ſo ſucceſsful; at leaſt, thoſe Law-writers whoſe 
Works I have had an opportunity to ſee, hold 
it as a maxim, that the Court of Chancery cannot 
bind the eſtate, but only the perſon; and as a 
conſequence, a perſon who refuſes to ſubmit to 
its decree, 1 is Fn Oy to be confined to the Fleet 
Py - lt mots 


(a) The Court of Chancery" was very ieh the 
firſt inſtituted of the two Courts of Equity: as it was 
the Higheſt Court in the Kingdom, it was beſt able to 
begin the eſtabliſhment of an office, or power, which 
naturally gave riſe at firſt to ſo many objections. The 
Court of Exchequer, we may ſuppoſe, only followed 
the example of the Court of Chancery: in order the bet 
ter to ſecure the new power it aſſumed, it even found it 


LA 
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On this WE FM I ſhall obſerve, that the 
authority of the Lord Chancellor, in England, 
in his capacity of a Judge of Equity, is much 
more narrowly limited than that which the 
Prætors in Rome had been able to aſſume. 
The Roman Prætors, we are to remark, united 
in themſelves the double office of deciding 
W caſes according to the Civil Law (Tus civile), 
W and to the Pretorian Law, or Law of Equity ; 
vor did there exiſt any other Court beſides their 
own, that might ſerve as a check upon them: 
bence it happened that their proceedings i inthe 
career of Equity, were very arbitrary indeed. 
3 In the firſt place, they did not uſe to make it 
any very ſtrict rule to adhere to the tenor of 
their own Edicts, during the whole year which 
their office laſted ; and they aſſumed a power 
of altering them as they thought proper. To 
remedy ſo capital a defect in the diſtribution 
| of Juſtice, a law was paſſed ſo late as the year 
of Rome 687 (not long before Tully's time) 
which was called Lex Cornelia, from the name 
of C. Cornelius, a Tribune of the People, who 
propounded it under the Confulſhip of C. Piſo, 
and Man. Glabrio. By this law it wWas enacted, 


2 to 1 N out t the _ frength it could irs. 
and both the Treaſurer and the Chancellor of the Exche- 
quer ſit (or are ſuppoſed to fit) in the Court of Exche- 
quer, when it is formed as a Court of Equity, | 
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that Prætors ſhould in future conſtantly dectee 
according to their own Edicts, without altering 
any thing in them during the whole year of their 
Prætorſhip. Some modern Civilians produce 
a certain Senatuſconſult to the ſame effect, 
which, they ſay, had been paſſed a hundred 
years before; while others are of opinion that 
the ſame is not genuine: however, ſuppoſing 
it to be really ſo, the paffing of the law we 
mention, ſhews that it had not been fo well at- 
tended to as it ought to have been. 

| Though the above mentioned arbitrary pro- 
ceedings of Prætors were put a ſtop to, they 
ſtill retained another privilege, equally hurtful; 
which was, that every new Prætor, on his 
coming into office, had it in his power to re- 
tain only what part he pleaſed « of the Edicts of 
his predeceſſors, and. to reject the remainder: 
from which it followed that the Pretorian 
| Laws or Edicts, though provided for ſo great 
2 number of important caſes, were really in 
force for only one year, the time of the du- 
ration of a Prætor s office a). Nor was a re- 


(a) Thoſe Edicts Ar their predeceſſors in office; 
which the new-Prztors thought proper to retain, were 
called Zaida Tralatitia ; thoſe which they "themſelves 
publiſhed (as alſo the alterations they made in former ones) 
wete called Edda Nova, From the above mentioned 


7 


in the Roman Juriſprudence, before the time 
of the Emperor Hadrian; which is another 


remarkable proof of the very great ſlowneſs 


with which uſeful public regulations take place 
in every Nation. Under the reign of the Em- 
peror we mention, the moſt uſeful Edicts of 
former Prætors were by his order collected, or 


rather compiled into one general Edict, which 


vas thenceforwards to be obſerved by all civil 


Judges in their decifions, and was accordingly 


called the perpetual Edict (perpetuum Edictum.) 
| This Edict, though now loſt, ſoon grew into 


great repute; all the Juriſconſults of thoſe - 


days vied with each other in writing commenta- 


ries upon it; and the Emperor himſelf thought it 


ſoglorious an act of his reign, to have cauſed the 


ſame to be framed, that he confidered himſelf 


on that account as being another Numa (a). 


power exerciſed by every new De | in turn, their Edias 


were ſometimes diſtinguiſhed by the appellation of Leges 


amuz, annual laws, See Orat. in Ver. 1. 42. 


la)] Several other more extenſive law compilations Y 


| were framed after the perpetual Edict we mention; 
there having been a kind of emulation between the Ro- 


man Emperors, in regard to the improvement of the 


Law. At laſt, under the reign of Juſtinian, that cele- 
brated Compilation was Publiſhed, called the Code of 
Juſtinian, which, under different titles, compriſes the Ro- 
man Laws, the Edicts of the nen, together with che 
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gulation made to remedy this capital defect 
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But the Courts of Equity in - England, 


notwithſtanding the extenſive. juriſdiction 


they have been able in proceſs of time to aſ. 
ſume, never ſuperſeded the other Courts of 


law. Theſe Courts ſtill continue to exiſt in 
the ſame manner as formerly, and have proved 
a laſting check on the innovations, and in 
general the proceedings, of the Courts of E- 
quity. And here we may remark the ſingular, 
and at the ſame time effectual, means of ba- 
lancing each other's influence, reciprocally poſ- 
ſeſſed by the Courts of the two different ſpecies. 
By means of its excluſive privilege both of 
_ creating and iſſuing writs, the Court of Chan- 
cery has been able to hinder the Courts of 
Common Law from arrogating to themſelves 
the cognizance of thoſe new caſes which were 
not provided for by any law in being, and thus 


dangerouſly uniting in themſelves, the power of 


Judges of Equity with that of Judges of Com- 
mon! Law. On the other hand, the Courts of 


 reſeripts of the Weben and an 1 en Was 
given to the whole. This was an event of much the 
ſame nature as that which will take place in England, 
. whenever a coalition ſhall be effected between the Courts 
of Common Law, and thoſe of Equity, and both ſhall 
thenceforwards be bound alike to frame their Judgments 
from the whole maſs of decided caſes and precedents 
then exiſting, at leaſt of ſuch as it will be poffible te 
bring eee together into one compilation. 


power of puniſhing (or allowing damages for) 


: | thoſe caſes of violence by which the proceed- 


ings of the Courts of Equity might be op- 


poſed; and by that means they have been 


able to obſtruct the enterprizes of the latter, 
and prevent their effecting in themſelves the 


like dangerous union of the two offices of 


Judges of Common Law, and of Equity. 
Owing to the ſituation of the Engliſh Courts 
of Equity, with reſpect to the Courts of Com- 


mon Law, thoſe Courts have really been kept 


within limits that may be called exactly de- 


fined, if the nature of their functions be con- 


fidered. In the firſt place, they can neither 
touch Acts of Parliament, nor the eſtabliſh- 


ed practice of the other Courts, much leſs 


reverſe the judgments already paſſed in theſe 


latter, as the Roman Prætors ſometimes uſed 


to do in regard to the deciſions of their prede- 
ceſſors in office, and ſometimes alſo in regard to 
their own. The Courts of Equity are even re- 


ſtrained from taking cognizance of any caſe 


for which the other Courts can poſſibly afford 
remedies. Nay, fo ſtrenuouſly have the Courts 
of Common Law defended the verge of their 
frontier, that they have prevented the Courts 
of Equity from My in their procecdings the 
L 4 
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Common Law are alone inveſted with the 
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mids of Trial by a Jury; ſo that, when in a caſe 
already begun to be taken cognizance of by 
the Court of Chancery, the Parties happen to 
zoin iſſue on any particular fact (the truth or 
falſehood of which a Jury is to determine), the 
Court of Chancery is obliged to deliver up the 
cauſe to the Court of King's Bench, there to 
be finally decided {a.) In fine, the example of 
the regularity of the proceedings, practiſed in 
the Courts of Common Law, has been com. 
municated to the Courts of Equity; and Rolls 
or Records are carefully kept of the pleadings, 
determinations, and acts of thoſe Courts, to 
ſerve as rules for future deciſions (b * 
So far therefore from having it in his power 
«© temper and moderate,” (that is, to alter) 
the Written Law or Statutes, a Judge of Equity 
we find, cannot alter the Unwritten Law, that 
is to ſay, the eſtabliſhed practice of the other 
Courts, and the judgments grounded there- 
upon, — nor even can he meddle with thoſe 
eaſes for which either the Written or Unwritten 
mow have already made general proviſions, and 


(a). See Cunningham 5 and J acob's Law Digtonarie 
Haim. 4 
(5) The Matter of 4 Rolls is 1 Keeper of thoſe 
records, as the title of this office expreſſes, His office 
in the Court of Chancery is of great importance, as 


he can hear and determine cauſes in the abſence of the 
Lord Chancellgr, | 
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of which there is a poſſibility for the ordinary 
Courts of Law to take cognizance. 


From all the above obſervations it follows, 
chat, of the Courts of Equity as eſtabliſhed in 


England, the following definition may be gi- 
ven, which is, that they are a kind of inferior 


expefimental Legiſlature, continually employed 


in finding out and providing law remedies for 
thoſe new ſpecies of caſes for which neither 


the Courts of Common Law, nor the Legiſ- 


lature, have as yet found it convenient or prac- 
ticable to eftabliſh any. In doing which, they 
are to forbear to interfere with ſuch caſes as 


they find alteady in general provided for. A 
Judge of Equity is alſo to adhere in his deci- 


fions, to the ſyſtem of decrees formerly paſſed 
in his own Court, regular records of which : are 
kept for that purpoſe. 

From this latter circumſtance it again fol. 


lows,” tl ® Judge of Equity, by the very 


exerciſe he makes of his power, is continvally 
abridging the arbitrary part of it; as every 
new caſe he determines, every precedent he 
eſtabliſhes, becomes a land-mark or boundary 
which both he and his ſucceſſors in office are 
afterwards expected to regard. 55 

Here it may be added as a Gene, 
that appeals from the Decrees paſſed in the 
Courts of Equity are carried to the Houſe of 
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Peers; which bare cireumſtance might ſug. 
geſt that a Judge of Equity is ſubjected to 
certain poſitive rules, beſides thoſe * of nature 
* and conſcience only ;” an appeal being naturally 
grounded on a ſuppoſition that ſome rules of 
chat kind were neglectee. 

Ihe above diſcuſſion on the Engliſh Las, 
has proved much longer than I intended at firſt 
ſo much as to have ſwelled, I find, into two 
new additional Chapters. However, I confeſs 
J have been under the greater temptation to 
treat at ſome length the ſubject of the Courts 
of Equity, as I have found the error (which 
may be called a conſtitutional one) concerning 
the arbitrary office of thoſe Courts, to be coun- 
tenanced by the apparent authority of Lawyers, 
and of Men of abilities, at the ſame time that 
T have not ſeen in any book any attempt made 
profeſſedly to confute the ſame, nor indeed to 
point out the nature and true office of the Courts 
of Equity. 


6 5 H * P. XII. 
Of. Criminal Aue, 


7E are now to treat of an article, which, 
though it does not in England, and 
| 1 ſhould not in any State, make part of 
the powers which are properly Conſtitutional, 
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that is, of the reciprocal rights by means of 


which the Powers that concur to form the Go- 
vernment conſtantly balance each other, yet 
eſſentially intereſts the ſecurity of individuals, 


and, in the iſſue, the Conſtitution itſelf; I 


mean to ſpeak of. Criminal Juſtice. But, pre- 


vious to an expoſition of the laws of England 


on this head, it is neeeſſary to deſire the Rea- 


der's attention to certain A eee 
When a Nation entruſts the power of, the 


State to a certain number of perſons, or to one, 


it is with a view to two points: the one, to 
repel more effectually foreign attacks; the 


other, to maintain domeſtic tranquillity. 


To accompliſh the former point, each indi- 


vidual ſurrenders a ſhare of his property, and 


ſometimes, to a certain degree, even of his 


liberty. But, though the power of thoſe who 


are the Heads of the State may thereby be ren- 
dered very conſiderable, yet it cannot be ſaid, 


that liberty is, after all, in any high degree 


endangered, becauſe, ſhould ever the Executive 


Power turn againſt the Nation a ſtrength which 
ought to be employed ſolely for its defence, 


this Nation, if it were really free, by which I 


mean, - unreſtrained by political prejudices, 
would be at no loſs for Providing the means of 


its ſecurity, 
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In regard to the latter object, that is, the 
maintenance of domeſtic tranquillity, every in- 


dividual muſt, excluſive of new renunciations 
of his natural liberty, moreover ſurrender, which 

is a matter of far more dangerous * 
a part of his perſonal ſecurity. 


The Legiſlative power, being, from the nature 


of human affairs, placed in the alternative, 
either of expoſing individuals to dangers which 

it is at the ſame time able extremely to diminith, 
or of delivering up the State to the boundleſs 
_ calamities of violence and anarchy, finds itſelf 
compelled to reduce all its members within 
reach of the arm of the public Power, and, by 


withdrawing in ſuch caſes the benefit of the 


Social ſtrength, to leave them expoſed, bare, 


and defenceleſs, to the exertion of the compara- 
2 immenſe *** of the Executors of the 


laws. 


in the former caſe to experience, here it muſt 
find none ; and the law is obliged to proſcribe 
even the attempt of refiſtance. It is: there- 


fore in regulating ſo dangerous a power, and 
in guarding leſt it ſhould deviate from the real 


end of its inſtitution, that Jegiſlation ought to 


_ exhauſt all i its efforts. 


Nor is this all; for, indeed of that 2 
ful re- action which the public authority ought 
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But here it is of great importance to obſerve, 
that the more powers a Nation has reſerved to 


the Executors of the laws, the more induſtri- 
ouſly ought its precautions to be multiplied. 
In a State where, from a ſeries of events, the 


will of the Prince has at length attained to hold 
the place of law, he ſpreads an univerſal oppreſ- 
fion, arbitrary and unreſiſted; even complaint 


is dumb; and the individual, undiſtinguiſhable 
by him, finds a kind of ſafety in his own inſigni- 
ficance. With reſpect to the few who ſurround 


him, as they are at the ſame time the inſtruments 
of his greatneſs, they have nothing to dread but 


momentary caprices; a danger againſt which, 
if there prevails: a certain general mildneſs of 


manners, they are in a great meaſure ſecure d. 
But in a State where the Miniſters of the laws 


meet with obſtacles at every ftep, even'their 
firongeſt paſſions are continually put in motion; 
and that portion of public authority, depoſited 
with them to be the inſtrument of national 


tranquillity, eafſly becomes a mot er N 


weapon. 

Let us begin with the moſt favourable ; fins 
fiion, and 1 imagine a Prince whoſe intentions 
are in every caſe thoroughly upright,—let us 
even ſuppoſe that he never lends an ear to the 


itſelf, and the more it limits the authority of 
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ſuggeſtions of thoſe whoſe intereſt it is to deceive 
him: nevertheleſs, he will be ſubject to error: 
and this error, which, I will farther allow, ſole- 
ly proceeds from his attachment to the public 
welfare, yet may very poſſibly happen to prompt 
him to act as if his views were directly oppoſite, 
When opportunities ſhall offer (and many 
ſuch will occur) of procuring a public advan- 
tage by overleaping reſtraints, confident in the 
_ uptightneſs of his intentions, and being natu- 
rally not very earneſt to diſcover the diſtant evil 
conſequences of actions in which, from his very 
virtue, he feels a kind of complacency, he will 


not perceive, that, in aiming at a momentary 


advantage, he ſtrikes at the laws themſelves on 
which the ſafety of the Nation reſts, and that 


thoſe acts, ſo laudable when we only conſider 


the motive -of them, make a e at which 
tyranny will one day ente. 

Vet farther, he will not even W 

the complaints that will be made againſt him. 


Jo inſiſt upon them will appear to him to the 


laſt degree injurious: pride, when perhaps he 
is leaſt aware of it, will enter the liſts; what he 
began with calmneſs, he. will proſecute with 
warmth ;. and if the laws ſhall not have taken 
every poffible precaution, he may think he is 
acting a very honeſt part, while he treats as 
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enemies of the State, Men whoſe only crime 
will be that of being more ſagacious than him- 
ſelf, or of being in a better ſituation for Judge 
ing of the reſults of meaſures. - 39% 

But it were mightily to exalt human nature, 


pieſt diſpoſitions are not proof againſt the allure- 
ments of power, which has no charms but as it 
leads on to new advances: authority endures not 
the very idea of reſtraint; nor does it ceaſe to 
ſruggle till it has beaten down every boundary. 


aſſume the abſolute Maſter, are, as we faid be- 
fore, fruitleſs taſks. But it is here to be re- 


-v ® 


1 WT reign, can only be effectual ſo far as they are 
þ brought into action by private individuals. 
e Sometimes a Citizen, by the force and perſe- 


2 verance of his complaints, opens the eyes of 
p the Nation; at other times, ſome member of 
the Legiſlature propoſes a law for the removal 


8 of ſome public abuſe: theſe, therefore, will 


is be the perſons againſt whom the Prince will 


1 direct all his efforts (a). 


(a) By the word Prince, I. mean thoſe who,. nds | 


”w 
8 


to think that this caſe of a Prince Who never 
aims at augmenting his power, may in any 
ſhape be expected frequently to occur. Ex- 
perience, « on the contrary, evinces that the hap- 


Openly to level every barrier, at once to 


membered, that thoſe powers of the People 
which are reſerved as a check upon the Sove- 
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2 he will the more aſſuredly do ſo; as, from 

the error ſo uſual among Men in power, he will 
SL With, how- 
Ehvity of 


but one or two leaders; and amidſt the calcula. 
tions he will make, both of the ſuppoſed ſmall. 


neſs of the obſtacle which offers to his view, 
andof the deciſiye conſequence of the ſingle blow 
he thinks he needs to ſtrike, he will be urged on 
by the deſpair of ambition on the point of be. 
ing baffled, and by the moſt violent of all ha- 


url, that which was preceded by contempt. 
Foy that caſe: which I. am ſtill conſidering, of 
y free Nation, the Sovereign muſt be 


very careful that military violence do not 
make the ſmalleſt part of his plan: a breach of 
the ſocial compact like this, added to the hor- 
ror of the expedient, would infallibly endanger 
bis whole authority. But, on the other hand, 


as he has reſolved to ſucceed, he will in de- 


fect of other reſources, try. the utmoſt extent 


of the legal powers which the Conſtitution 


| has intruſted with him; and if the laws have 


not in a manner provided for every poſſible 


| caſe, he will avail himſelf of the imperfect 


precautions themſelves that have been taken, 


as a cover to his tyrannical Proceedings; he 


8 appellation and in whatever Government it may 
de, are at the head of public affairs. e 


FA R-7 COT 


2 


=_ 


7 F. E NG LAN D. r 7% 


will purſue ſteadily Nasr eilt üszacty while 
his profeſſions breathe nothing but the general 
velfare, and deſtroy the aſſertors of the laws, 
under the very ſhelter of the forms contrived 
for their ſecurity (a). & vitioh been 
This is not all; eh dendy of we i im- 
mediate miſchief he may do, if the Legiſla- 
ture do not interpoſe in time, the blows will 
reach the Conſtitution itſelf; and the conſter- 
nation becoming general amongſt the People, ä 
each individual will find himſelf enſlaved in a 
State which yet may ſtill exhibit all the com- 
mon appearances of liberti. 
Not only, therefore, the ſafety of abs indi- 
vidual, but that of the Nation itſelf, requires the 
utmoſt precautions in the eſtabliſhment of that 
neceſſary, but formidable, prerogative of diſ- 
penſing puniſhments. The firſt to be taken, 
eren without which it is impoſſible to avoid 
the dangers above ſuggeſted, is, that it never 
be left at the diſpoſal, nor, if it be poſſible, ex- 
poſed to the influence, of the Man who 1 is the 
depoſitary of the public power. | 


(a) If there were any perſon. who charged me with 
calumniating human Nature, for it is her alone I am 
ſaccuſing here, I would defire him to caſt his eyes on the 
Hiſtory of a Lewis XI.—of a Richelieu, and, above all, 
on that of England before the Revolution; he would 
ſee the arts and activity of Government increaſe, in pro- a 
portion as it gradually loſt its means of oppreſſion. 
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The next indiſpenſable precaution is, that 
he ſhall this power be veſted in the legiſ- 
lative Body; and this precaution, ſo neceſſary 
alike under every mode of Government, be- 
comes doubly ſo, when only a ſmall part of the 
Nation has a ſhare in the legiſlative power. 
If the judicial authority were lodged in the 

legiſlative part of the People, not only the 
.great inconvenience muſt enſue of its thus be. 
coming independent, but alſo that worſt of 
evils, the ſuppreſſion of the ſole circumſtance 
that can well identify this part of the Nation 
with the whole, which is, a common ſubjection 
to the rules which they themſelves preſcribe. 
The legiſlative Body, which could not, with- 
court ruin to itſelf, eſtabliſh, openly and by di. 
rect laws, diſtinctions in favour of its Mem- 
bers, would introduce them by its judgments; 
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1 and the People, in electing Repreſentative, 
j would give themſelves Maſters. 

' The judicial power ought thereforo abſo 
| lutely to reſide in a ſubordinate and dependent 
1 body; dependent, not in its particular ads, 
9 with regard to which it ought to be a ſane. 
[ tuary, but in its rulesand in its forms, which the 
legiſlative authority muſt preſcribe. How is this 
| body to be compoſed ? In this reſpect farther 
precautions muſt be taken. | 

a In a State where the Prince is  abſolutt 
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Maſter, numerous Bodies of Judges are moſt 
convenient, inaſmuch as they reſtrain, in a 
conſiderable degree, that reſpect of Perſons 
© which is one inevitable attendant on that mode 
of Government. Beſides, thoſe bodies, what- 
: ever their outward privileges may be, being at 
L bottom in a ſtate of great weakneſs, have no 
other means of acquiring the reſpect of the 
I people than their! integrity, and their conſtancy 
in obſerving certain rules and forms: nay, theſe 
© circumſtances united, in ſome degree over-awe 
the Sovereign himſelf, and diſcourage the 
thoughts he might entertain of making them 
che tools of his caprices (a). 

But, in an effectually limited Monarchy, 
chat is, where the Prince is underſtood to be, 
nd in fact 1 is, ſubject to the _ numerous 


41 The above 3 are in a great meaſure 
neant to allude to the French Parlemens, and particu- 
2 farly that of Paris, which forms ſuch a conſiderable 
Body as to have been once ſummoned as a fourth Order 
to the General Eſtates of the kingdom. The weight 
; of that body, increaſed by the circumſtance of the Members 
holding their places for life, has in general been attended 
vith the advantage juſt mentioned, of placing them above 
being over-awed by private individuals in the adminiſtra- 
tion either of civil or criminal Juſtice ; it has even 
rendered them fo difficult to be managed by the Court, 
that the Miniſters have been at times obliged to ap- 
point particular Judges, or Commiſſaries, to try ſuch Men 
Jas they had reſolved to ruin. 
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Bodies of Judicature would be repugnant to 
the ſpirit of the Conſtitution, which requires, 
that all powers in the State ſhould be as much 
confined as the end of their inſtitution can al. 
low; not to add, that in the -viciffitudes in- 
cident to ſuch a State, they might exert a 
very dangerous influence. e 
Beſides, that awe which is naturally inſpired 
by ſuch Bodies, and is ſo uſeful when it is ne- 
ceſſary to ſtrengthen the feebleneſs of the laws, 
would not only be ſuperfluous in a State where 
the whole power of the Nation is on their fide, 
but would moreover have the miſchievous ten- 
dency to introduce another ſort of fear than 
that which Men muſt be taught to entertain. 
Thoſe mighty Tribunals, I am willing to ſup- 
poſe, would preſerve, in all ſituations of affairs, 
that integrity which diſtinguiſhes them in 
States of a different Conſtitution ; they would 
never inquire after the influence, {till leſs the 
political ſentiments, of thoſe whoſe fate the) 


| Theſe, however, are only local advantages, and re. 
lative to the nature of the French Government, which 
is an uncontrouled Monarchy, with conſiderable re- 
mains of Ariſtocracy. But in a free State, ſuch a power 
ful Body of Men, veſted with the power of deciding on 
the life, honour, and property, of the Citizens, would, 
as will be preſently ſhewn, be productive of very dat 
gerous political conſequences z and the more ſo, if ſuch 
Judges had, as is the caſe all over the world, except here, 
the power of deciding upon the matter of law, and the 
matter of fact. 
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E were called to decide; but theſe advantages 
PH not being founded in the neceſſity of things, 
and the power of ſuch Judges ſeeming to ex- 
empt them from being ſo very virtuous, Men 
Z would be in danger of taking up the fatal 
E opinion, that the ſimple exact obſervance of 
the laws is not the only taſk of prudence : the 
| Citizen called upon to defend, in the ſphere 
. where fortune has placed him, his own rights, 
3 and thoſe of the Nation itſelf, would dread the 
I conſequence of even a lawful conduct, and 
though encouraged by the law, might de- 
q ſert himſelf when he came to behold 1 1ts Mi- 
niſters. 
b In the aflembly of thoks who fit as his 
I Judges, the Citizen might poſſibly deſcry no 
enemies: but neither would he ſee any Man 
| whom a fimiliarity of circumſtances might en- 
gage to take a concern in his fate: and their 
rank, eſpecially when joined with their num- 
: bers, would appear to him, to lift them above 
© that which over-awes injuſtice, where the law 
has been unable to ſecure any other check, I 
mean the reproaches of the Public, 
And theſe his fears would be conſiderably 
| heightened, if, by the admiſſion of the Juriſ- 
| prudence received among certain Nations, he 
| beheld thoſe way won ey ſo formidable, 
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thoſe vaſt priſons within which he is one day 


tions of Men whoſe intentions he ſhall at leaf 


his ſeveral examinations. One or two Judges are ap- 
pointed to examine him, with a Clerk to take his an- 
ſwers in writing; and he ſtands alone before them in 
ſome private room in the priſon, The witneſſes are to 
be examined apart, and he is not admitted to ſee them 


ſes may ſee if the priſoner is really the Man they meant 
in giving their reſpective evidences, and that the pri- 


adjudged upon trial to be exceptionable, are ſet afide: 
the depoſitions of the others are to be laid before the 
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wrap themſelves up in myſtery, and be made; 
as it were, inacceſſible (a). 
He could not think, without Aimay, of 


perhaps to be immured—of thoſe proceed- 
ings, unknown to him, through which he 
is to paſs—of that total ſeclufion from the ſo- 
ciety of other Men—nor of thoſe long and ſe. 
cret examinations, in which, abandoned wholly 
to himſelf, he will have nothing but a paſſive 
defence to oppoſe to the artfully varied queſ- 
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(a) An alluſion is made here to the ſecrecy with 
which the proceedings, in the adminiſtration of criminal 
Juſtice, are to be carried on, according to the rules of the 
civil law, which in that reſpect are adopted over all Eu- 
rope. As ſoon as the priſoner is committed, he is de- 
barred of the ſight of every body, till he has gone through 


till their evidence is cloſed : they are then confronted to- 
gether before all the Judges, to the end that the witneſ- 


ſoner may object to ſuch of them as he ſhall think pro- 
per. This done, the depoſitions of thoſe witneſſes who are 


Judges, as well as the anſwers of the priſoner, who ha fs 
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miſtruſt, 'and in which, his ſpirits broken down 
by ſolitude, ſhall receive no ſupport, either from 
the counſels of his friends, or the looks of thoſe 
who ſhall offer up vows for his deliverance. 

The ſecurity of the individual, and the con- 
ſciouſneſs of that ſecurity, being then equally 
eſſential to the enjoyment of liberty, and 
neceſſary for the preſervation of it, theſe two 
points mult never be left out of ſight, in the 
eſtabliſhment of a judicial power ; and I con- 
ceive that they neceſſarily lead to the following 
maxims. 


F been previouſly called upon to confirm or deny them in 
© their preſence; and a copy of the whole is delivered 


to him, that he may, with the aſſiſtance of a Counſel, 
which is now granted him, prepare for his juſtification. 


rue judges are, as has been ſaid before, to decide both 


upon the matter of law and the matter of fact, as well 


| as upon all incidents that may ariſe during the courſe 


of the proceedings, ſuch as admitting witneſſes to be 
heard in behalf of the priſoner, &c. 

This mode of criminal Judicature may be uſeful as 
to the bare diſcovering of truth, a thing which I do not 


. propoſe to diſcuſs here; but, at the ſame time, a pri- 


ſoner is ſo completely delivered up into the hands of 
the Judges, who even can detain him almoſt at pleaſure 
by multiplying or delaying his examinations, that, when- 
ever it is adopted, Men are almoſt as much afraid of 
being accuſed, as of being guilty, and eſpecially grow 


very cautious how they interfere in public matters. We 


ſhall ſee prefently how the Trial by Jury, peculiar to the 
Engliſh Nation, is admirably IT to the nature of a 
free State. 

M 4 
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In the firſt place I ſhall remind the reader 
of what has been laid down above, that the 
judicial authority ought never to refide in an 


independent Body; {till leſs in him who is al. 


1 the truſtee of the executive power. 
Secondly, the party accuſed ought to be pro- 
Wided with every poſhble means of defence, 


Above all things, the whole proceedings ought 


to be public. The Courts, and their different 


forms, muſt be ſuch as to inſpire reſpect, but 
never terror; and the caſes ought to be ſo ac- 
curately aſcertained, the limits ſo clearly mark- 


ed, as that neither the executive power, nor 


the Judges, may ever hope to rranſgreſs them 
with impunity. | 
In fine, fince we muſt abſolutely pay a price 


for the advantage of living in ſociety, not 
only by. relinquiſhing ſome ſhare of our natur 


liberty (a ſurrender which, in a wiſely framed 
Government, a wiſe Man will make without 


reluctance) but even alſo by reſigning part of 


even our perſonal ſecurity, in a word, ſince all 


judicial power is an evil, though a neceſſary one, 


no care ſhould be omitted to reduce as far as 


1 the dangers of it. 


And as there is however a period at which 


the prudence of Man muſt ſtop, at which the 


afery of: the individual muſt be rw up, 
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and the law is to reſign him over to the judg- 
ment of a few perſons, that is, to ſpeak plainly, 
to a decifion in ſome ſenſe arbitrary, it is 
neceſſary that this law ſhould narrow as far as 
| poſſible this ſphere of peril, and ſo order mat- 
ters, that when the ſubject ſhall happen to be 
| ſummoned to the decifion of his fate by the fal- 
lible conſcienee of a few of his fellow-creatures, 
he may always find in them advocates, and 
never adverſaries. 
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FT ER having offered to the reader, in 
11 the preceding Chapter, ſuch general 
. conſiderations as I thought neceſſary, 1 in order 
to convey a juſter idea of the ſpirit of the cri- 
I minal Judicature in England, and of the ad- 
vantages peculiar to it, 1 now proceed to ex- 
hibit the particulars. Se 
When a perſon is charged with a crime, the 
E Magiſtrate, who is called in England @ Fuftice 
of the Peace, iſſues a warrant to apprehend 
him; but this warrant can be no more than an 
order for bringing the party before him: he 
muſt then hear him, and take down in writ- 
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ing his anſwers, together with the different 
informations. If it appears on this exami- 
nation, either that the crime laid to the charge 
of the perſon who is brought before the Juſtice, 
was not committed, or that there is no juft 
ground to ſuſpe& him of it, he muſt be ſet 
abſolutely at liberty : if the contrary reſults 
from the examination, the party accuſed muſt 
give bail for his appearance to anſwer to the 
charge; unleſs in capital caſes, for then he 
muſt, for ſafer cuſtody, be really committed 
to priſon, in order to take his trial at the next 
Schons. 

But this precaution of requiring : the © exam 
nation of an accuſed perſon, previous to his 
| impriſonment, is not the only care which the 
law has taken in his behalf; it has farther 
ordained that the accuſation againſt him 
ſhould be again diſcuſſed, before he can be 
expoſed to the danger of a trial. At every 
ſeſſion the Sheriff appoints what is called the 
Grand Fury. This Aſſembly muſt be com: 
poſed of more than twelve Men, and leſs 
than twenty-four ; and is always formed out 
of the moſt conſiderable perſons i in the County. 
Its function is to examine the evidence that 
has been given in ſupport of every charge 
if twelve of host perſons do not concur in 
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the opinion that an Aecüfktiew! is well grounded, 


the party is immediately diſcharged; if, on 


the contrary, twelve of the grand Jury find 
the proofs Tuficient, the priſoner is ſaid to be 
| indifted, and is detained in order to go through 


the remaining proceedings. 
On the day appointed for his Trial; the 


WE priſoner is brought to the bar of the Court, 
where the Judge, after cauſing the bill of in- 
1 dictment to be read in his preſence, muſt aſk 


um how he would be tried: to which the pri- 


Ca 
* 


I ſoner anſwers, by God and my Country; by 
which he is underſtood to claim to be tried by a 


E Jury, and to have all the judicial means of de- 


E fence to which the law intitles him. The She- 


E riff then appoints what is called the Petty Jury: 


| | this muſt be compoſed of twelve Men, choſen out 


of the county where the crime was committed, 


and poſſeſſed of a landed! income of ten pounds 


by the year: their declaration finally decides 


ö on the truth or falſhood of the accuſation. 


As the fate of the priſoner thus entirely de- 


pends on the Men who compoſe this Jury, 


Juſtice requires that he ſhould have a ſhare in 


the choice of them; and this he has through 

| the extenſive right which the law has granted 

: him, of challenging, or objecting to, ſuch of 
them as he may think exceptionable. 
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Theſe challenges are of two. kinds. The 


Frſt, which is called the challenge to the array, 


has for its obje& to have the whole pannel ſet 


aſide: it is propoſed by the priſoner when he 
Winks that the Sheriff who formed the pannel 


is not indifferent in the cauſe ; for inſtance, if 


he thinks he has an intereſt in the proſecution, 


that he is related to the proſecutor, or in gene- 


ral to the party who pretends to be injured. 
| The ſecond kind of challenges are called, 


to the Polls {in capita): they are exceptions 


propoſed againſt the Jurors, ſeverally, and arc 
. reduced to four heads by Sir Edward Coke, 
| That which he calls propter honoris reſpectun, 


may be propoſed againſt a Lord impannelled 


on a jury; or he might challenge himſelf. 


That propter defectum takes place when a Ju- 


| ror is legally incapable of ſerving that office, 


as, if he was an alien; if he had not an eftate 
ſufficient to qualify him, &c. That proper 


Auelictum has for its object to ſet aſide any Ju- 


ror convicted of ſuch crime or miſdemeanor as 
renders him infamous, as felony, perjury, &c, 
That proper affettum is propoſed againſt a Ju- 


ror who has an intereſt in the conviction of 
the priſoner: : he, for inſtance, who has an 


action depending between him and the pri- 
ſoner; he who is of kin to the proſecutor, or 
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his counſel, attorney, or of the fame: bociety 
er corporation with him, &c. (a). 


In fine, in order to relieve even the imagina- 
nation of the priſoner, the law allows him, in- 
dependently of the ſeveral challenges above 
mentioned, to challenge peremptorily, that is 
to ſay, without e any cauſe, twenty Ju- 
rors ſucceſſively (b). 

When at length the Jury is formed, and 
they have taken their oath, the indictment is 
3 opened, and the proſecutor produces the 
E proofs of his accuſation. But, unlike to the 
© rules of the Civil Law, the witneſſes deliver 
4 their evidence in the preſence of the priſoner : 
3 the latter may put queſtions to them ; he may 
C alſo produce witneſſes in his behalf, and have 
them examined upon oath. Laſtly, he is al- 
3 lowed to have a Counſel to aſſiſt him, not 
3 only in the diſcuſſion of any point of law 
which may be complicated with the fact, but 
alſo in the inveſtigation of the fact itſelf, and 
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ca) When the oriſoner is an alien, one half of the 
„ Jurors muſt alſo be aliens; a Jury thus FEAR. is called 
2 Jury de medietate lingue. 

f E (6b) When theſe {ſeveral TEE reduce too much 
n the number of Jurors on the pannel, which is forty- 
eight, new ones are named on a writ of the Judge, who 
are named the Tales, from thoſe words of the writ, decem 
or oc tales. 
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who points out to him the queſtions he ought 
to aſk, or even aſks them for him (a). 


- Such are the precautions which the law has 


deviſed for caſes of common proſeeutions; but 
in thoſe for High Treaſon, and for miſpriſion of 
treaſon, that is to ſay, for a conſpiracy againſt 
the life of the King, or againſt the State, and 
for a concealment of it (5), accuſations which 
ſuppoſe a heat of party and powerful accuſers, 
the law has provided for the accuſed party far- 
ther ſafe- guards. 

Firſt, no perſon can be a for any 
treaſon, e except a direct attempt on the life of 
the King, after three years elapſed fince the of- 


fence. 29. The accuſed party may, indepen- | 


dently of his other legal grounds of challeng- 
ing, peremptorily challenge thirty-five Jürors. 


3. He may have two Counſel to aſſiſt him 


through the whole courſe of the proceedings. 
4. That his witneſſes may not be kept away, 
the Judges muſt grant him the ſame compul- 
five proceſs to bring them in, which they iſ- 
ſue to compel the evidences againſt him. 
5%. A copy of his indictment muſt be delivered 
(a) This laſt article however is not eſtabliſhed by 
law, except-in caſes of treaſon ; it is done only through 
cuſtom and the indulgence of the Judges. 
(5) The penalty of a miſpriſſion of treaſon is, the 
forfeiture of all goods, and impriſonment for life, 


OF ENGLAND. 153 


to him ten days at leaſt before the trial, in 
| preſence of two witneſſes, and at the expence 
of five ſhillings ; which copy muſt contain all 
the facts laid to his charge, the names, profeſ- 
fions, and abodes, of the Jurors who are to be 
on the pannel, and of all the witneſſes who are 
intended to be produced againſt him (a). 

When, either in caſes of high treafon, or of 
inferior crimes, the proſecutor and the priſoner 
have cloſed their evidence, and the witneſſes 
have anſwered to the reſpective queſtions both 
of the Bench, and of the Jurors, one of the 
| Judges makes a ſpeech, in which he ſums up 
the facts which have been advanced on both 
ſides. He points out to the Jury what more 
preciſely conſtitutes the hinge of the queſtion 
before them ; and he gives them his opinion, 
both with regard to the evidences that have 
been given, and to the point of law which is to 
guide them in their deciſion. This done, the 
Jury withdraw into an adjoining room, where 
they muſt remain without eating and drinking, 
and without fire, till they have agreed unani- 
mouſly among themſelves, unleſs the Court 
give a permiſſion to the contrary. Their decla- 


(a) Stat, 7 Will. III. c. 3. and 7 Ann, c. 21, The 
latter was to be in force only after the death of the late 


Pretender, | 7 
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ration or verdict (veredictum) muſt (unleſs they 
chooſe to give a ſpecial verdict) pronounce ex- 
preſsly, either that the priſoner is guilty, or that 
he is not guilty, of the fact laid to his charge. 
Laſtly, the fundamental maxim of this mode of 
proceeding, is, that the Jury muſt be unanimous. 
And as the main object of the inſtitution 
of the Trial by a Jury, is to guard accuſed 
perſons againſt all deciſions whatſoever by 
Men inveſted with any permanent official au- 
thority (a), it is not only a ſettled principle 
that the opinion which the Judge delivers 
has no weight but ſuch as the Jury. chooſe | 
to give it, but their verdict muſt beſides com- 
prehend the whole matter in trial, and decide 
as well upon the fact, as upon the point of 
law that may ariſe out of it: in other words, 
they muſt pronounce both on the commiſſion 
of a certain fact, and on the reaſon which makes 
ſuch fact to be COR to law (0). * 


(a) os Laws" as Junius ſays 1 68 well, are 
„intended, not to truſt to what Men will do, but to 
guard againſt what they may do.“ 

(5) Unleſs they chooſe to give a /pecial verdict— 
« When the Jury,” ſays Coke, doubt of the law, and 
« intend to do that which is juſt, they find the /pecial 
matter, and the entry is, Er ſuper totd materid petunt 
« diſcretionem TJuſiiciariorum.” Inſt, iv. p. 41,—Theſc 


words of Coke, we may obſerve, confirm beyond a 


doubt the power of the Jury to determine on the 


. 


This is even ſo eſſential a point, that a bill 
of indictment muſt expreſsly be grounded upon 
chose two objects. Thus, an indictment for 
treaſon muſt charge, that the alledged facts were 
committed with a treaſonable intent (proditorie.) 
An indictment for murder muſt expfeſs, that 
the fact has been committed with malice prepenſe, 
or aforethought. An indictment for robbery 
muſt charge, that the things were taken with an 
intention to rob, (animo furandi), &c. &c. (a). 
uries are even ſo uncontrolable in their 
verdict, fo apprehenſive has the Conſtitution 
been leſt precautions to reſtrain them in the 
excrciſe of their function, however ſpecious in 
the beginning, might in the iſſue be converted 


r — 
. ee en 


a — - - 
. 2923 — m 1 * " * S 4 "es > 
A - . P 8 ”— 3 1 
7 e Cn 
5 "a > 2 9 Ne $ REIT 8 —— — 2 £5 *%* « 
* 5 2 8 TOY 3 ra" 3 0 * A 
5 5 1 3 = 


a 3 * N 4 3 J —_— 
<4 p * 2 ” 2 . TY - D. 
3 337338 ß / 
"hs - 33 . Pager pr OED SC oe OT 1 — 
* E 2 2 r * 8 * 2 . Bhs Tj n Nr 
5 N — y 2 I -+ = l 
A 
3 


OT Cn SE Boon 
IFN Yet th, - 4 


5 3 OI e 
— X( ro ens 


RR ro 

n 

c oy 
8 


Ne 1 pee 34 fie 
> en 


whole matter in trial: a power which in all conſtitu- 
tonal views is neceſſary; and the more ſo, ſince a pri- 
oner cannot in England challenge the Judge, as he can 
ander the Civil Law, and for the ſame cauſes as he can 


(a) The principle that a Jury is to decide both on the 
fag and the criminality of it, is ſo well underſtood, 
Bhat if a verdict were ſo framed as only to have for its 
bje& the bare exiftence of the fact laid to the charge of 
ic priſoner, no puniſhment could be awarded by the 
Judge in conſequence of it. Thus, in the proſecution: 
df Woodfall, for printing Junius's letter to the King, 
be Jury brought in the following verdict, guilty of printing 
nd publiſhing, only; the conſequence of which was the 
charge of the priſoner, _ : | IX | 
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inſtitution, that it is a repeated principle that 
a Juror, in delivering his opinion, is to have 


bl ſay, no other rule than the belief which reſults 
to his mind from the facts alledged on both 


bility of the witneſſes, and even from all ſuch 
_ circumſtances as he may have a private 'knoy- 
| ledge of. Lord Chief Juſtice Hale: expreſſes 


in his Hiſtory of the Common Lay of owe? 
chap. 12. 811. 


« conſider their evidence, to weigh the cred 


6c bility of the witneſſes, and the force and 
« efficacy of their teſtimonies; wherein (a1 


cc of the fact does upon other circumſtances 
is not here fimply by 0% $+ but 9 


c upon their own knowledge may know 
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to the very deſtruction of the ends of that 


no other rule but his opinion itſelf, that is to 


ſides, from their probability, from the credi- 


himſelf on this ſubject, in the following terms, 


< In this 029 * ls 1 5 are to 


ce before ſaid) they are not preciſely bound u 
« the rules of the Civil Law, viz. to har 
ce two witneſſes to prove every fact, unleſs i 
ce be in caſes of treaſon, nor to reject ont 
& witneſs becauſe he is ſingle, or always t0 
« believe two witneſſes, if the probability 


c reaſonably encounter them; for the T rial 


cc Jury: nay, it may fo fall out, that a Ju] 


ce thing to he falſe that a witneſs {wore to be 
true, or may know a witneſs to be incompe- 
« tent or incredible, though nothing be object- 


If the verdict pronounces not Kuti, the 


| priſoner is ſet at liberty, and cannot, on any 


pretence, be tried again for the ſame offence. 
If the verdict declares him guilty, then, and not 


till then, the Judge enters upon his function 
a8 2 Judge, and pronounces the puniſhment 
| which the law. appoints (3). But, even in this 
caſe, he is not to judge according to his own 


- 00 The fame principles and forms are Served In civil 
matters; only peremptory challenges are not allowed. 


When the party aceuſed is one of the Lords tem- 
poral, he likewiſe enjoys the univerſal privilege of being 


| judged by his Peers; though the Trial then differs in 


ſeveral refpects. In the firſt place, as to the number of 


| the Jurors: all the Peers are to perform the function of 


ſuch, and they muſt be ſummoned at leaſt twenty days 
beforehand. II. When the Trial takes place during the 
ſeſfon, it is faid to be in the High Court of Parliament; 
and the Peers officiate at once as Jurors and Judges: 
when the Parliament is not ſitting, the Trial is ſaid to 
be in the Court of the High Steward of England; an 
office which is not uſually in being, but is revived on 
thoſe occaſions ; and the High Steward performs the 
offce of Judge. III. In eicher of theſe caſes, unanimity 
is not required; and the majority, which muſt _ on 
twelve perfons at leaſt, is to decide. 


N 2 
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4 ed againſt him—and Any give cheir verdict | 
| © accordingly (a).“ | 
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186 THE CONSTITUTION 
diſcretion dns; he muſt ſtrictly adhere to the 


| letter of the law; no conſtructive extenſion can 


be admitted; and however criminal a fact might 
in itſelf be, it would paſs unpuniſhed if it were 


found not to be poſitively comprehended in 


ſome one of the caſes provided for by the lay, 
The evil that may ariſe from the impunity of 
a crime, that is, an evil which a new law may 
inftantly ſtop, has not by the Engliſh laws been 
confidered as of magnitude ſufficient to be put 
in compariſon with the danger of breaking 
through a barrier on which ſo mightily 1 mg 
the ſafety of the individual (a ). 

To all theſe precautions taken by the law 
for the ſafety. of the Subject, one circumſtance 
muſt be added, which indeed would alone juſ- 
tify the partiality of the Engliſh Lawyers to 
their laws in preference to the Civil Law, 
mean the abſolute rejection they have made of 


(a) I ſhall give here an inſtance of the ſcruple with 
which the Engliſh Judges proceed upon occaſions of this 
kind. Sir Henry Ferrers having been arreſted . by vir- 
tue of a warrant, in which he was termed a Kxigli, 
though he was a Baronet, Nightingale his ſervant took 
his part, and killed the Officer; but it was decided, that 
as the Warrant © was an ill Warrant, the killing an Officer 
in executing that Warrant, cannot be murder, becauſe 
no good Warrant: wherefore he was found not guilty 
e df the murder and manſlaughter. See Croke's Rep. 
P. III. p. 371. 
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chor of the Treatiſe on Crimes and Puniſhments, 


WT fatal conſequences, It was abſolutely neceſſary 
Ito preclude, by rejecting it, all attempts to make 


lagainſt the innocent. Even the convicted crimi- 


| exploded, which might ſo eaſily be made an in- 
ſtrument of endleſs vexation and perſecution (5). 


land, Duke of Exeter, and William de la Poole, Duke 
of Suffolk, renewed, under Henry VI. the attempts 
made to introduce the Civil Law, they exhibited the tor- 


the Duke of Exeter's daughter, 
(% Judge Foſter relates, from Whitlock, that the 


[Biſhop of London having ſaid to Felton, who had aſ- 
* confeſs, you muſt go to the Rach; the Man replied, © If 


"extremity of the torture; Biſbop Faun perhaps, or any 
* Lord at this Board.“ 


* Enthuſiaſt and a Ruftian !” 
ſhortly debated at the Board, and it ended in a reſer- 


ence to the Judges, who unanimouſly reſolved that the 
Rack could not be * —— 


torture (2). Without repeating here what has 
veen ſaid on this ſubject by the admirable Au- 


I ſhall only obſerve, that the torture, in itſelf 


ſo horrible an expedient, would, more eſpe- 
Neially in a free State, be attended with the moſt 


the purſuit of guilt an inſtrument of vengeance 


nal muſt be ſpared, and a practice at all rates 


(a) Coke mays (Inf. III. p. 33. chat when Toks Hol- 
ture as a beginning thereof. The inſtrument was called | 


ſafinared the Duke of Buckingham, If you will not 


Ji muſt be ſo, I know not who I may accuſe in the 


“ Sound. ſenſe, (adds Foſter) in the mouth of an 


Layd having propoſed the Rack, the matter was 
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For the farther prevention of abuſes, it i; 
an invariable uſage, that the Trial be public. 
The priſoner neither makes: his appearance, 
nor pleads, but in places where every body 

may have free entrance; and the witneſſe 
when they give their evidence, the Judge 
when he delivers his opinion, the Jury when 

they give their verdict, are all under the pub. 

lic eye. Laſtly, the Judge cannot change either 
the place or the kind of puniſhment ordered 
by the law; and a Sheriff who ſhould take 
away the life of a Manina manner different 
from that which the law preſcribes, would be 
proſecuted as guilty of murder (a). 

In a word, the Conſtitution of England be- 
ing a free Conſtitution, demanded from that 
circumſtance alone (as I ſhould. already have 
but too often repeated, if ſo fundamental : 
truth could be too often urged) extraordinary 
precautions to guard againſt the dangers which 
unavoidably attend the Power of inflicting 
puniſhments ; and it is particularly when con- 
ſidered in this light, that the Trial Dy Jury 
proves an admirable inſtitution, = 


(a) And if any other perſon. but the Sheriff, even the 
Judge himſelf, were to cauſe death to be inflicted upon 
a Man, though convicted, it would be deemed homi. 


cide. See Blackſtone, book iv. ch. 14. 
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By means of it, the Judicial Authority i 15 not 
only placed out of the hands of the Man who 


is veſted with the Executive. Authority —it is 


even out of the hands of the Judge himſelf. 
Not only, the perſon who is truſted with the 
public power cannot exert it, till he has as it 
were received the permiſſion to that purpoſe, of 
thoſe who are ſet apart to adminiſter the laws; 
but theſe latter are alſo reſtrained in a manner 
exactly alike, and cannot make the law ſpeak, 
but when, 1n their turn, they have likewiſe re- 
ceived permiſſion. 

And thoſe perſons to whom the law has thus 


exclufively delegated the prerogative of de- 


ciding that a puniſhment is to be inflicted, — 
thoſe Men without whoſe declaration the Exe- 
cutive and the Judicial Powers are both thus 
bound down to ination, do not form among 
themſelves a permanent Body, who may have 
had time to ſtudy how their power can ſerve 
to promote their private views or intereſt : they 
are Men ſelected at once from among the 
people, who perhaps never were before called to 
the exerciſe of ſuch a function, nor foreſee chat 


N they ever ſhall be called to it again. 


As the extenfive right of challenging, effec- 
THO baffles, on the one hand, the ſecret prac- 
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tices of ſuch as, in the face of ſo many diſcou- 
ragements, might ſtill endeayour to make the 
Judicial Power ſubſervient to their own. Views, 
and on the other excludes all perſonal reſent- 
ments, the ſole affection which remains to in- 
fluence the integrity of thoſe who. alone are in- 
- titled to put the public power into action, dur- 
ing the ſhort period of their authority, is, that 
their own fate as ſubjects, is eſſentially con- 
nected with that of the Man whoſe doom they 
are going to decide. 
In fine, ſuch is the happy nature of this i in- 
ſtitution, that the Judicial Power, a power ſo 
formidable in itſelf, which is to diſpoſe without 
finding any reſiſtance, of the property, honour, 
and life of individuals, and which, whatever 
- precautions may be taken 'to reſtrain it, muſt 
in a great degree remain arbitrary, may be ſaid 
in England, to exiſt, to accompliſh every 
intended end ,—and to be 1 in the hands of no- 
body (a). 
+ "ml all theſe obſervations on | the advantages 


(a) The conſequence of this Inſtitution is, that no 
Man in England ever meets the Man of whom he may 
ſay, * That Man has a power to decide on my death 


« or life.“ If we could for a moment forget the ad- 


vantages of that Inſtitution, we 8 at leaſt to admire 
the Ry of it. 
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Jof the Engliſh criminal laws, I have only 
& confidered it as connected with the Confti- 
. tution, which is a free one; and it is in this 
WE view alone that I have compared it with the 
& Juriſprudence received in other States. Yet, 
abſtractedly from the weighty conſtitutional 
. confiderations which J have ſuggeſted, I think 
4 there are ſtill other intereſting grounds of 
9 pre eminence on the ſide of the laws of Eng- 
und. 
In the firſt vlace, they do not. cogrmir that a 
Man ſhould be made to run the riſque of a trial, 
but upon the declaration of twelve perſons at 
W lcaft (the Grand Jury.) Whether he be in pri- 
bon, or on his Trial, they never for an inſtant 
Wrcfuſe free acceſs to thoſe who have either ad- 
: vice, or comfort, to give him : they even allow 
him to ſummon all who may have any thing 
co ſay in his favour. And laſtly, what is of 
Wvcry great importance, the witneſſes againſt 
him muſt deliver their teſtimony in his pre- 
ſence; he may croſs examine them, and, by 
Wone unexpected queſtion, confound a whole 
Wyſtem of calumny : indulgences theſe, all de- 


7 

 {Wvicd by the laws of other Countries. 

„ Hence, though an accuſed perſon may be 
ir 


expoſed to have his fate decided by perſons 
8 (be Petty Fury) who poſſeſs not, perhaps, all 


\ 
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that ſagacity which in ſome delicate caſes it is 
particularly adyantageous to meet with in a 
Judge, yet this inconyenience is amply com- 
penſated by the extenſive means of defence 
with which the law, as we have ſeen, has pro- 
vided him. If a Juryman does not poſſeſs that 
expertneſs which is the reſult of long practice, 
yet neither does he bring to judgement that 
| hardneſs of heart which is, more or leſs alſo, 
the conſequence of it: and bearing about him 
the principles, let me ſay, the unimpaired in- 
ſtinct of humanity, he trembles while he excr. 
ciſes the awful office to which he finds him. 

ſelf called, and in doubtful caſes always de. 
cides for mercy. 

It is to be farther ebferreds that in the 
uſual courſe of things, Juries pay grea 
regard to the opinions delivered by the Judges: 
that in thoſe caſes where they are clear as to 
the fact, yet find themſelves perplexed witi 

regard to the degree of guilt connected wilt 
it, they leave it, as has been ſaid before, to be 
aſcertained by the diſcretion of the Judge i 
by returning what is called a Special Verdi: 
that, whenever circumſtances ſeem to alleviate 
the guilt of a perſon, againſt whom nevertheleß 
the proof has been poſitive, they temper the! 
verdict by recommending him to the mere 
of the King; which ſeldom fails to product 


at leaſt a mitigation of the puniſhment : 
that, though a Man, once acquitted, can ne- 
ver under any pretence whatſoever be again 


brought into- peril for the ſame offence, yet a 
new Trial would be granted, if he had been 


found guilty upon proofs ſtrongly ſuſpected of 
being falſe (Blackſt. b. iv. c. 27.) Laſtly, 
what diſtinguiſhes the laws of England from 


thoſe of other Countries in a very honourable 
manner, is, that as the torture is unknown to 
them, ſo neither do they know any more grie- 
vous -puniſhment than the fimple Seren 
of life. 


All theſe eee eee have combined. to 


introduce ſuch a mildneſs into the exerciſe of 


criminal Juſtice, that the trial by Jury is that 
point of their liberty to which the people of 
England are moſt thoroughly and univerſally 


wedded ; and the only complaint I have ever 
heard uttered againſt it, has been by Men 


who, more ſenſible of the neceſſity of public 


order than alive to the feelings of humanity, 


think that too oy: offenders e with im- 
. | | 
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CHAP. XIV. 


| The Subjef concluded. e relative to Inpriſn 
; ment. 


I UT what completes that ſenſe of indepen- 


dence which the laws of England pro- 
eure to every individual (a ſenſe which is the 
nobleſt advantage attending liberty) is the 


35 greatneſs of their precautions upon the delicate 


Point of Impriſonment, 

In the firſt place, by allowing in . 
caſes, of enlargement upon bail, and by pre- 
ſocribing, on that article, expreſs rules for the 


Judges to follow, they have removed all pre- 


texts which circumſtances might afford of de- 
priving a man of his liberty. . 
But it is againſt the Executive Power that 


the Legiſlature has, above all, directed its ef- 


forts: nor has it been but by ſlow degrees 
that it has been enabled to wreſt from it a 
branch of power which enabled it to deprive 
the people of their Leaders, as well as to 
intimidate thoſe who might be tempted to 


. © OBE” ⅛ͤœͤ—¹l. 8 


all the efficacy of more odious means without 
the dangers of them, was perhaps the moſt 
formidable dee with which 1 it might attack 
| ja liberty. | 

The methods en a out by the 


g | laws of England for the enlargement of a per- 


ſon unjuſtly impriſoned, were the writs of main- 


E prize, de odio & atid, and de homine replegiando. 
Thoſe writs, which could not be denied, were 


an order to the Sheriff of the County in which 
a perſon was confined, to inquire into the 
| cauſes of his confinement ; and, according to 


E the circumſtances of his caſe, either to diſ- 


charge him completely, or upon bail. 
But the moſt uſeful method, and which 


eyen, by being moſt general and certain, has 


tacitly aboliſhed all the others, is the writ of 


Habeas Corpus, ſo called becauſe it begins with 


E the words Habeas corpus ad ſubjiciendum. This 


| writ, being a writ of high prerogative, muſt 
iſſue from the Court of King's Bench: its 
effects extend equally to every County; 
| and the King by it requires, or is under- 


ſtood to require, the perſon who holds one of 
his ſubjects in cuſtody, to carry him before 
| the Judge, with the date of the confinement, 
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aſſume the function; and which, having thus 
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and the cauſe. of 1 it, in order to diſcharge bw, 
or continue to detain him, e as the 
: Judge ſhall decree. 3 | 
But this writ, which might het a ite! in 
caſes of violent impriſonment effected by in- 
dividuals, or granted at their requeſt, was but 
a feeble one, or rather was no reſource at all, 
againſt the prerogative of the Prince, eſpecially 
under the reigns of the Tudors, and in the be- 
ginning of that of the Stuarts. And even in 
the firſt years of Charles the Firſt, the Judges 
of the King's Bench, who in conſequence of 
the ſpirit of the times, and of their holding 
their places durante bene placito, were conſtantly 
devoted to the Court, declared, * that they 
ce could not, upon a habeas corpus, either bail 

_ & or deliver a prifoner, though committed 
de without any cauſe aſfigned, in cafe he was 
bee committed by the ſpecial command of the 
King, or by aſs Lords of the nhl Coun- 

cc oil. 1 

© Thoſe ene and the Wale of proce- 
dure which refulted from them, drew the 
attention of Parliament; and in the Ad 
called the Petition of Right, paſſed in the 
third year of the reign of Charles the Firſt, 
it was enacted, that no _ ſhould be kept 
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in OY in conſequence of ſuch impriſon- 
mand ys; 3 
But the Judges W ham: to 5 15 the in- 
tention of this Act: they indeed did not 
refuſe to diſcharge a Man impriſoned without 
a cauſe ; but they uſed ſo much delay in the 


examination of the cauſes, that they obtained 


the full effect of an open denial of Juſtice. 
The Legilature again interpoſed, and in the 


Act paſſed in the ſixteenth year of the reign. 
of Charles the Firſt, the ſame in which the Star- 
Chamber was ſuppreſſed, it was enacted that 


« if any perſon be committed by the King 
« himſelf in perſon, or by his Privy Council, 
« or by any of the Members thereof, he ſhall 
have granted unto him, without any delay 


4 upon; any; pretence whatſoever, a writ of 


&* Habeas Corpus ; and that the Judge fhall 
« therewpon, within, three Court days after the 


« return is made, examine and determine the 


« « legality of ſuch impriſonment.” “. 
This Act ſeemed to preclude every — 

bility of future evaſion: yet it was evaded 

ſtill; and, by the connivance of the Judges, 


the perſon who detained the priſoner could 
without danger, wait for a ſecond, and a third 
writ, called an Alias and a Pluries, before he 


produced him. "Y 
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All theſe different artifices gave at length 
birth to the famous Act of Habeas Corpus, 
paſſed in the thirtieth year of the reign of 
Charles the Second, which is confidered in 
England as a ſecond Great Charter, and has 
finally ſuppreſſed all the elende of * 
i lion (a). = 
| The principle articles of this Act are, to 
fix the different terms allowed for bringing 
a priſoner : thoſe terms are proportioned to 
the diſtance; ag none can in wy caſe exceed 
twenty days. = 
22. That the Officer and a Keeper neglecting 
to make due returns, or not delivering to the 

_ priſoner, or his agent, within fix hours after 
demand, a copy of the warrant of commit- | 
ment, or ſhifting the cuſtody of the- priſoner 
| from. one to another, without ſufficient reaſon 
or authority (ſpecified in the a&), ſhall for 
the firſt offence forfeit one hundred pounds, 
and for the ſecond two hundred, to the 


Pl: grieved, and be diſabled to hold his 


-# JE The real title of this AQ is, "4 48 * better 


ſecuring the $ ubjed, and I Hain of impriſonment 
beyond the Seas, 0 7 Ac | 
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3. No perſon, once delivered by Habeas 
a ſhall be recommitted for the ſame of- 
fence, on penalty of five hundred pounds, 

4. Every perſon committed for treaſon or 


felony; ſhall, if he require it in the firſt week 
of the next term, or the firſt day of the 


next ſeſſion, be indicted in that term or 
ſeſſion, or elſe admitted to bail, unleſs the 
King's witneſſes cannot be produced at that 
time: and if not indicted and tried in the 
ſecond term or ſeffion, he ſhall be diſcharged 
of his impriſonment | for ſuch Unputed of- 
fence. 


5. Any of the ee Judges, or the Lord 


Chancellor, who ſhall deny a writ of Habeas 
Corpus, on fight of the warrant, or on oath 
that the ſame is refuſed, ſhall forfeit ſeverally 
to the party grieved five hundred pounds, 

6. No inhabitant of England (except per- 
ſons contracting. or convicts praying to be 
tranſported) ſhall be ſent priſoner to Scot- 
land, Ireland, Jerſey, Guernſey, or any place 
beyond the Seas, within or without the King's 
dominions, —on pain, that the party commit- 
ting, his adviſers, aiders, and aſſiſtants, ſhall 
forfeit to the party grieved a ſum not leſs 


than five hundred pounds, to be recovered 


vith treble coſts,—ſhall be diſabled to bear any 
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office of truſt or profit, —ſhall incur the penal- 
ties of a pramunire (a), and be 3 of 
the A 8 pardon. 


(a) The Statutes of pramunire, thus called from the 

writ for their execution, which begins with the words 
fræmunire (far premanere) facias, were originally deſigned 
to oppoſe the uſurpations of the Popes. The firſt was 
| Paſſed under the reign of Edward the Firſt, and has 

been followed by ſeveral others, which even before the 
| Reformation, eſtabliſhed ſuch effectual proviſions as to draw 
upon one of. them the epithet of Execrabile Statutun. 
The offences againſt which thoſe Statutes were framed, 
were likewiſe diſtinguiſhed by the appellation of 
fremunire ; and under that word were included in ge. 
neral all attempts to promote the Pope's authority at the 
expence of the King's. The puniſhment deereed for ſuch 
caſes, was alſo called a præmunire: it bas fince been en- 
tended again to ſeveral other kinds of offence, and amounts 
to © the impriſonment for life, and forfeiture of all good; 
« and rents of lands during life. v. See Blackſtone" s Com, 
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CHAP. I. 
| Some Advantages peculiar to the En poliſh Con- 


Power, 


reſources allotted to the different parts 
of the-Engliſh Government for balancing each 
other, and how their reciprocal actions and re- 


tution, which is no more than an equilibrium 
between the ruling Powers of the State. I now 
propoſe to ſhew that the particular nature 
and functions of theſe ſame conſtituent parts 


an appearance from that of other free States, 
gteat advantages, which have not hitherto 


been ſufficiently obſerved. - 
Oz 


flitution. 1. The Unity of the Executive 


TE have ſeen in flac Chapters, the 


actions produce the freedom of the Conſti- 


of the Government, which give it ſo different 


are moreover attended with peculiar and very 
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1 
+ 


196, THE CONSTITUTION 


T he firſt peculiarity of the Engliſh Go- 


vernment, as a free Government, is its hav- 
ing a King,—its having thrown - into one 
place the whole maſs, if I may uſe the ex. 
preſſion, of the Executive Power, and hays 
ing invariably and for ever fixed it there, 
By this very circumſtance alſo has the depo- 
| fitum of it been rendered ſacred and inexpug- 
nable; — by making one great, very great 
Man, in the State, has an effectual check 
been put to the pretenfions of thoſe who 
otherwiſe would ftrive to become ſuch, and 


diſorders have been prevented, which, in all 


| Republics, ever brought on the ruin of liberty, 


and before it was loſt, obſtructed the enjoyment 


of it. BT, 

If we caſt out eyes on all the States that 

ever were free, we ſhall ſee that the People 
ever turning their jealouſy, as it was natural, 
againſt the Executive Power, but never think- 
ing of the means of limiting it that has ſo 


happily taken place in England Ca), never em. 
ployed any other expedient befides the ob- 
vious one, of truſting that Power to Magi. 
ſtrates whom they appointed annually ; ; whic 


(a) The rendering that power dependent on the 


People for its ſupplies, — See on this lybjea Chapter Vl 
Book . 


was' in great meaſure the ſame as keeping 
the management of it to themſelves. Whence 
it reſulted that the People, who, whatever 
may be the frame of the Government, al- 
ways poſſeſs, after all, the reality of power, 
thus uniting in themſelves with this reality 
of power the actual exerciſe of it, in form as 
well as in fact, conſtituted the whole State. 
in order therefore legally to diſturb the 
whole State, nothing more was requiſite than 
to e in motion a certain number of indivi- 
I e Wh 
In a State which is hind and poor, an ar- 
rangement of this kind is not attended with 
any great inconveniences, as every individual 
is taxen up with the care of providing for his 
ſubſiſtence, as great objects of ambition are 
wanting, and as evils cannot, in ſuch a State, 


that ſtrives for aggrandiſement, the difficulties 
and danger attending the purſuit of ſuch a 
plan, inſpire a general ſpirit of caution, and 
every individual makes a ſober uſe of his rights 
as a Citizen. 

But when, at length, thoſe exterior motives 
come to ceaſe, and the paſſions, and even the 
virtues, which they excited, thus become 
reduced to a ſtate of inaction, the People 
O 3 
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ever become much complicated. In a State 
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turn their eyes back towards: the interior of 
the Republic, and every individual, in fcek- 
ing then to concern himfelf in all affairs, 
ſeeks for new objects that may reſtore him 
{© that ſtate of exertion which, habit, he finds, 
has rendered neceſſary to him, and to exerciſe 
a ſhare of power dice inal as it is, a flat 
tors his. vanity. 

As the preceding events av nds hand 
given an influence to a certain number of 
Citizens, they avail themſelves of the general 
diſpoſition of the people, to promote their pri. 
vate views: the legiſlative power is thence- 
forth eontinually in motion; and as it is badly in- 
formed and falſely directed, almoſt every exer- 
tion of it is attended with ſome injury either 
to the Laws, or the State. 

This is not all; as thoſe who compoſe the 
general Afemblies cannot, in conſequence of 
their numbers, entertain any hopes of gray 
ing their own private ambition, or in general 
their own private paſſions, they at leaſt ſeck to 
| gratify their political caprices, and they accu- 
mulate the honours and dignities of the State 
on ſome favourite whom the public voice bap- 
pens to raiſe at that tine. 

But, as in ſuch a State hats can ve, from 
the irregularity of the determinations of the 


7 "Io , Va. 
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people, no ſuch thing as a ſettled; courſe of 
meaſures; if happens that Men never can ex- 


actly tell the preſent ſtate of public. affairs. 


The power thus given away is already grown 


very great, before thoſe by whom it was given 
ſo much as ſuſpect it; and he himſelf who en- 
joys that power, does not know its full extent: 
but then, on the firſt opportunity that offers, 

ke ſuddenly pietees through the eloud which 
hid the ſummit from him, and at once ſeats 


hinfelf upon it. The People, on the other 


hand, no ſooner fecover fi ght of hin, than 
they fee their Favourite now becoine their 
Maſter, and diſcover the evil, only fo find that 
it is paſt remedy. . 


As this power, thus ſurreptitiouſly acquired, 


is deſtitute of the ſupport. both of the law 


and of the ancient courſe of things, and is 
every but indifferently reſpected by thoſe who 
have ſubjected themſelves to it, it cannot be 
maintained but by abuſing i it. The People at 
length ſucceed in forming ſomewhere a centre 
of union; they agree in the choice of 


Leader; this Leader in his turn riſes; in hs 


turn, alſo he betrays his engagements ; power 
produces i its wonted effects; 3 and the Protector: 
becomes a Tyrant. 
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 Thisdd- al ld . che fan onthe which have 


given a Maſter. to the State, give it two, give 
it three. All thoſe rival powers endeavour to 
ſwallow up each other; the State becomes a 
ſcene of endleſs quarrels and broils, and 1 is in 
a continual convulſion. 
I amidſt ſuch diſorders the People ine 
their freedom, the evil muſt indeed be very 
great, to take away all the advantages. of it; 
but they are ſlaves, and yet have not what in 
other Countries makes amends for political 
ſervitude, I mean tranquillity. | 
In order to prove all theſe things, if proofs 
were deemed neceſſary, I would only refer the 


reader to what every one knows of Piſiſtra- 


tus and Megacles, of Marius and Sylla, of 


Cæſar and Pompey. However, T cannot 
avoid tranſlating a part of the ſpeech. which 


a Citizen of Florence addreſſed once to the 
Senate: the reader will find in it a kind of 
abridged ſtory of all Republics; at leaſt of 
thoſe which, by the ſhare allowed to the Peo- 
ple in the Government, deſerved that name, 
and which, beſides, have attained | a certain 
degree of extent and power. 


“ And that nothing human may be per- 


« petual and table, it is the will of Heaven 
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« that in all States whatſoever, there ſhould 

« ariſe certain deſtructive families, who are 

« the bane and ruin of them. Of this our 

« own Republic affords as many and more de- 

« plorable examples than any other, as it owes 
« its, misfortunes not only to one, but to ſeve- 

« ral ſuch families. We had at firſt the Baon- 

« Jelmonti and the Huberti. We had afterwards 
c the Donati and the Cerchi; and at preſent, 

| & (ſhameful and ridiculous conduct I) we are 

| © waging war among ourſelves for the Ricci and 

e the Albizzi. 

When in former times the Ghibelins 

e were ſuppreſſed, every one expected that 

« the Guelfs, being then ſatisfied, would have 

« choſen to live in tranquillity ; yet, but a 
© little. time had elapſed, when they again. 
« divided themſelves into the factions of the 

| © Whites and the Blacks. When the Whites 

0 (were ſuppreſſed, new parties aroſe, and new 

© troubles followed. Sometimes battles were 
* fought in favour of the Exiles; and at other 
* times, quarrels broke out between the No- 

0 bility and the People. And, as if reſolved: 
* to give away to others what we ourſelves 

6 neither could, nor -would, peaceably enjoy, 
e committed the care of our liberty 
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e ſometimes to King Robert, and at other times 
« to his brother, and at length to the Duke 
« of Athens; never ſettling nor reſting in 
any kind of Government, as not knowing 
« either how to oy min e vi ſer- 
_« yitude (a). | 

The Engliſh Obhut We Perventel 
the poſfibility of misfortunes of this kind. 
Not only by diminifhing the power, or ra- 
cher the actual exerciſe of the power, of the 
People (5), and making them ſhare in the 
. Legiſlature | only by their Repreſentatives, 
_ the irreſiſtible violence has been avoided of 
thoſe numerous and general Aſſemblies, which, 
on whatever fide they throw their weight, 
bear down every thing. Beſides, as the 
power of the People, when they have any kind 
of power, and know how to uſe it, is at all times 
really formidable, the Conſtitution has fet a 
counterpoiſe to it; and the 9 907 1 i 
this TROY . 


(a) See the Hiſtory of Florence, ONE Machine, 
lib. is. 


6 We ſhall ſee in the FRO that this diminution 


of the exerciſe of the power of the People has been ate 


tended with a great increaſe of their liberty. 


To 


72 
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In order to render it equal to ſuch a taſk, the 
Conſtitution has, in the firſt place, conferred a 


on the King, as we have ſeen before, the ex- 
cluſive prerogative of calling and diſt miffing 


tive on their reſolutions. 

Secondly, it has alſo placed on the fide of 
dhe King the whole Executive Power in the 
Nation. 1 | 
Laſtly, in order. to effect ill nearer an 
| equilibrium, the Conſtitution has inveſted 
the Man whom it has made the ſole Head 
of the State, with all the perſonal privileges, 
all the pomp, all the majeſty, of which hu- 
man dignities are capable. In the language 
| of the law, the King is Sovereign Lord, and 


proprietor of the whole Kingdom ;—he be- 
| ſtows all the dignities and places ;—and he is 


inviolable ; and any attempt whatſoever a- 


tion 
| ate 


equal to that of an e againſt mu whole 
State, 


the legiſlative Bodies, and of Pen a nega- 


the Peaple are his ſubjects; — he is univerſal. 


not to be addreſſed but with the expreſſions 
and outward ceremony of almoſt Eaſtern 
humility. Beſides, his perſon is ſacred and 


gainſt it, is, in the eye of the law, a crime | 


In a word, a to have too nate! com- 
pleted the equilibrium between the power 
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of the People, and that of the Crowns: would 
have been to ſacrifice the end to the means, 
that is, to have endangered liberty with a 
view to ſtrengthen the Government, the def. 
ciency which ought to remain on the ſide 
of the Crown, has at leaſt been in appearance 
made up, by conferring on the King all 
that ſort of ſtrength that may reſult from 
the opinion and reverence of the people; 
and amidſt the agitations which are the 
| unavoidable attendants of liberty, the Royal 
power, like an anchor that reſiſts both by 
its weight and the depth of its hold, in- 
fures a ſalutary Tradingly | to tie veſſel 1 the 
Site. 


The greatneſs of the prerogative 3 the 
King, by its thus procuring a great degree 
of ſtability to the State in general, has much 
leſſened the poſſibility of the evils we have above 
deſcribed; it has even, we may ſay, totally pre- 
vented them, by rendering it impoſſible for 
any Citizen even to riſe to any _— 
greatneſs. | bf Re BD 


And to begin with an wiklitage by which 
the people eafily ſuffer themſelves to be in- 
fluenced, I mean that of birth, it is impoſii- 
ble for it to produce in England effe&s in 
any degree dangerous: for though there arc 
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Lords who, beſides their wealth, may alſo 
boaſt of an illuſtrious deſcent, yet that ad- 
vantage, being expoſed to a continual com- 
pariſon with the ſplendor of the Throne, 
dwindles almoſt to nothing; and in the gra- 
dation univerſally received of dignities and 
titles, that of Sovereign Prince and King places 
him who 1s inveſted with it, out of all . 
J of proportion. | 

The ceremonial of the nt of England 
is even formed upon that principle. Thoſe 
perſons who are related to the King, have the 
title of Princes of the blood, and, in that 
quality, an indiſputed pre- eminence over all 
other perſons (a). Nay, the firſt Men in the 
Nation think it an honourable diſtinction to 
themſelves to hold the different menial offices, 
or titles, in his Houſhold. If we therefore were 
to ſet aſide the extenſive and real power of 
the King, as well as the numerous means he 
poſſeſſes of gratifying the ambition and hopes 
of individuals, and were to confider only the 
Majeſty of his title, and that kind of ſtrength . 
founded on public opinion, which reſults from 


(a) This, by Stat. of the 31ſt of Hen. VIII. ex- 
tends to the ſons, grandſons, brothers, uncles, and ne- 
phews, of the reigning King, 
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able, that to attempt to enter into a competition 
with it, with the bare advantage of high birth, 


which itſelf has no other foundation than 


public opinion, and that too in a very ſubor- 
dinate degree, would be an — completely 


pea ne" 


If this difference is ſo great as to be tho- 
roughly ſubmitted to, even by thoſe perſons 
whoſe fituation might incline them to diſown 
it, much more does it influence the minds of 
the people. And if, notwithſtanding the value 
which every Engliſhman ought to ſet upon him- 


ſelf as a Man, and a free Man, there were any 


whoſe eyes were ſo very tender as to be dazzled 
by the appearance and the arms of a Lord, they 
would be totally blinded when they came to 
turn them towards the Royal Majeſty.- 

The only Man therefore, who, to thoſe who 


are unacquainted with the Conſtitution of Eng- 


land, might at firſt ſight appear in a condition 
to put the Government in danger, would be a 


Man who, by the greatneſs of his abilities and 


public ſervices, might have acquired in a high 
degree the love of the people, and obtained a 
great influence in the Houſe of Commons. 
But how great ſoever this enthuſiaſm of 
the public may be, barren applauſe is the only 
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fruit which the Man whom they favour can 
L expe& from it. He can hope neither for a 
Dictatorſhip, nor a Conſulſhip, nor in general 
for any power under the ſhelter of which 
he may at once ſafely unmaſk that ambition 
with which we might ſuppoſe him to be actu- 
| ated, —or, if we ſuppoſe him to have been 
| hitherto free from any, grow inſenſibly corrupt. 
| The only door which the Conſtitution leaves 
open to his ambition, of whatever kind it may 
| be, is a place in the adminiftration, during 
the pleaſure of the King. If, by the con- 
| tinuance of his ſervices, and the preſervation 
of his influence, he becomes able to aim till 
q higher, the only door which again opens to 
. him, 1 is that of the Houſe of Lords. 
But this advance of the favourite of the 
people towards the eſtabliſhment of his great- 
| neſs, is at the fame time a great ſtep towards 
the loſs of that power which might render him 
formidable. 


In the firſt place, the Neos ſeeing that 


he is become much leſs dependent on their 
favour, begin, from that very moment, to 
leſſen their attachment to him. Seeing him 
| moreover | diſtinguiſhed by privileges which 
are the object of their jealouſy, I mean their 


political jealouſy, and member of a body 
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' whoſe Miete are frequently oppoſite to their $, 
they immediately conclude that this great and 
new. dignity cannot have been acquired but 


through a ſecret agreement to betray them. 


Their favourite, thus ſuddenly transformed, 


is going, they make no doubt, to adopt x 


conduct entirely oppoſite to that which has 
till then been the cauſe of his advancement 
and high reputation, and, in the compaſs of a 


few hours, completely renounce thoſe principles 
which he has ſo long and ſo loudly profeſſed, 
In this certainly the People are miſtaken; 
but yet neither would they be wrong, if they 


feared that a zeal hitherto ſo warm, ſo conſtant, 


I will even add, ſo fincere, when it concurred 
with their Favourite's private intereſt, would, 


by being thenceforth often in oppoſition to it, 
become gradually much abated. 


Nor is this all; the favourite of the people 
does not even find in his new acquired dignity, 
all the increaſe of greatneſs and eclat that 


might at firſt be imagined. 


Hitherto he was, it is true, only a private 


dial; but then he was the object in 


which the whole Nation intereſted themſelves; 


his actions and words were ſet forth in the 


public prints ; and he every where met with 


applauſe and acclamation. 
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All theſe tokens of public favour are, I 
know, fometimes acquired very lightly ; but 
they never laft long, whatever people may ſay, 
Junleſs real ſervices are performed; now, the 
Intle of Benefactor to the Nation, when de- 
Jerved, and univerſally beſtowed, Is certainly 
Ia very handſome title, and which does no-wiſe 
E the aſſiſtance of outward pomp to ſet it 
Beſides, though he was only a Member 
" the inferior body of the Legiſlature, we 
Wnuſt obſerve, he was the firſt ; and the word 
bf is always a word of very great moment. 
But now that he is made Lord, all his great- 
zes, which hitherto was indeterminate, be- 
Womes defined. By granting him privileges eſta- 
bliſhed and fixed by known laws, that uncer- 
ainty is taken from his luſtre which is of ſo 
nuch 1 importance in thoſe things which depend 
n imagination ; and his value is lowered, Juſt 
cauſe it is aſcertained. | : 
Beſides, he is a Lord; but then there are 
yeral Men who poſſeſs but ſmall abilities 
nd few eſtimable qualifications, who alſo are 
Lords; his lot is, nevertheleſs, to be ſeated 
mong them; the law places him exactly on the 
me level with them; and all that is real in his 
reatneſs, is thus loſt in a croud of dignities, 
ann and conventional. 


55 
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Nor are theſe the only loſſes which the 
favourite of the People is to ſuffer. Indepen. 
dently of thoſe great changes whic he deſcriez 
at a diſtance, he feels around him alterations 
no leſs viſible, and ſtill more painful. 
Seated formerly in the Aſſembly of the Re. 
preſentatives of the People, his talents and con. 
tinual ſucceſs had ſoon raiſed him above the le 
vel of his fellow Members; and, being carried 
on by the vivacity and warmth of the public 
favour, thoſe who might have been temptedt 
Tet up as his competitors, were reduced to 
ſilence, or even became his ſupporters. 
Admitted now into an Aſſembly of perſas 
inveſted with a perpetual and hereditary titi 
he finds Men hitherto his ſuperiors, — Me 
who ſee with a jealous eye the ſhining talent 
of the homo novus, and who are firmly reſolve, 
that after having been the leading Man in tix 
| Houſe of Commons, he ſhall not be the fil 
in theirs. 
In a word, the 88800 of the feet 
the People was brilliant, and even formid 
able; but the Conſtitution, in the very rewat 
it prepares for him, makes him find a kindo 
Oſtraciſm. His advances were ſudden, an 
his courſe rapid; he was, if you pleaſe, like! 
torrent ready to bear down every thing beion 


CT 
* 
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it; but this torrent is compelled, by the ge- 
neral arrangement of things, finally to throw 
itſelf into a vaſt reſervoir, where it mingles, 
and loſes its force and direction. 


ſo many advantages, the favourite of the People 


to him, and wait for more important ſucceſſes 
from his eloquence in the Houſe of Commons, 


4 and his influence over the People. 


(0 


ons 
tle 
Men 
ents 
ved 
\ thi 

firk 


ſent purſuit of a project which they think 
eſſential to the public good, would be capable 


Neprive their virtue of opportunities of exert- 
ing itſelf, or might more or leſs endanger 
it: but woe to him who ſhould perſiſt in 
ſuch a refuſal, with any pernicious deſign! 
and who, in a Government where liberty is 
-warl ſtabliſhed on fo ſolid and extenſive a baſis, 
nad bould endeavour to make the People believe 
ob at their fate depends on the perſevering vir- 
tue of a fingle Citizen. His ambitious views 
being at laſt diſcovered (nor could it be long 
defore they were ſo), his obſtinate reſolu- 
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I know it may be. ſaid, that, in order to 
avoid the fatal ſtep which 18 to d eprive kirk of | 


ought to refuſe the new dignity which is offered 


But thoſe: who give him this counſel, have 
[not ſufficiently examined it. Without doubt 
there are Men in England, who in their pre- 


of refuſing for a while a dignity which would 
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lution to move out of the ordinary courſe of 


try, would inſtantly riſe up from all parts to 


with ſo much ridicule, that it would be better 
for him to fall from the Tarpeian rock fa). 


tion, have preſerved all his intereſt with the 
: People, or, what would be no leſs difficul; 
that any Lord whatever could „ by dint of hi 


the Crown itſelf, all theſe advantages, hot 
e ſoever we may ſuppoſe ann as the 


England can poſſibly entertain ſuch views as thoſe I han 


The effential advantage of the Engliſh Governmat 
above all thoſe that have been called free, and which it 


ever may be their rank, wealth, or influence, are tho. 
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things, would indicate aims, on his part, of 
ſuch an extraordinary nature, that all Men 
whatever, who have any regard for their Coun. 


oppoſe him, and he muſt fall, overwhelmed 


In fine, even though we were to ſuppoſe 
that the new Lord might, after his exalts 


wealth and high birth, rival the ſplendor of 


(a) The Reader will eig object, that no Mari 


ſuggeſted here: this is preciſely what I intended to pron, 


many reſpe&s were but apparently ſo, is, that no perſot 
in England can entertain ſo much. as a thought of I 
ever riſing to the level of the Power charged with tit 
execution of the Laws. All Men in the State, whit 


roughly convinced that they muſt in reality as well ® 
in name, continue to be Subjefs ; and are thus compel: 
ed really to love, to defend, and to promote, thoſe las 
which ſecure the liberty of the Subject. This latter obſct 
vation will be again introduced in the ſequel. 


ould not of themſelves be able to confer on 
im the leaſt executive authority, muſt for ever 
Kemain mere ſhowy unſubſtantial advantages. 
$ inding all the active powers in the State con- 
entered in that very ſeat of power which we 
Kuppoſe him inclined to attack, and there 
ſecured by formidable proviſions, his influ- 
Ence muſt always evaporate in ineffectual 
Words; and after having advanced himſelf, 
ks we ſuppoſe, to the very foot of the Throne, 
Wnding no branch of independent power which 


aſt give a reality to his political importance, he 


We firſt appeared, decline and die away. 
God - forbid, however, that I ſhould mean 


Povernment, that they cannot, in times of 


2 ppreffion, find means of appointing a Leader, 
uo; I only meant to ſay that the laws of Eng- 
ro and open no door to thoſe accumulations of 
f his 


Republics ; that they offer to the ambitious no 
poffible means of taking advantage of the inad- 


tho- 
1 »{<rtence, or even the gratitude, of the People, 
pelo make themſelves their Tyrants ; and that the 


] ublic Power, of which the King has been made 
| P 3 
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e might appropriate to himſelf, and thus at 


Would ſoon fee it, however great it might have 


hat the People of England are fo fatally tied 
lown to inaction, by the nature of their 


Power, which have been the ruin of ſo many 
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from their ſeveral employments. Hannibal, in circun- 
ſtances nearly ſimilar, had continued the war again the 
will of the Senate of Carthage: Cæſar had done the ſane 


_ andeſtabliſhed a military deſpotiſm. But the Duke, thoug 
ſurrounded, as well as the above named Generals, by! 


ſoldiers were inſeparably prepoſſeſſed in favour of thit 
Power againſt which he muſt have revolted : he knew 
that the ſame prepoſſeſſions were deeply rooted in tit 


that the very nature of the claims he muſt have ſet uy 


Lo encounter. 
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the excluſive depoſitary, muſt remain unſhaken 
in his hands, ſo long as things continue to keep 
in the legal order ; which, it may be obſerved, 
is a ſtrong inducement to him conſtantly to en. 
deavour to maintain them! in wit (a © 


(a) There a are ſeveral events, in the Engliſh Hiſtory, 
which put in a very ſtrong light this idea of the ſtability 
which the power of the Crown gives to the State. 

One, is the facility with which the great Duke «| 
Marlborough, and his party at home, were remove 


I” fad ot wa N=» © 


in Gaul; and when at laſt he was expreſsly required i 
deliver up his commiſſion, he marched his army to Ron 


victorious army, and by Allies in conjunction with whon 
he had carried on ſuch a ſucceſsful war, did not even hel. 
tate to ſurrender his commiſſion. He knew that all li 


minds of the whole Nation, and that every thing amor; 
them concurred fo ſupport the ſame Power: he ne 


would inſtantly have made all his Officers and Captiit 
turn themſelves againſt him, and, in ſhort, that in 
enterprize of that nature, the arm of the ſea he had 9 
repaſs, was the ſmalleſt of the obſtacles he would have tl 


The other event I hall mention here, is that of the Re: 
volution of 1689. If the long eſtabliſhed power of tl 
Crown had not beforehand provented the people fro 
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CHAP, II. 


e g concluded. — The Executive Power is 
more eafuly confined when it is ox. 
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3 AEST great advantage, and which 

one would not at firſt expect, in this 
mit of the public power in England,—in this 
union, and, if I may ſo expreſs myſelf, in 
this coacervation, of all the branches of the 
Executive authority, is the greater facility it 
affords of reſtraining it. 

In thoſe States where the execution of the 
laws is intruſted to ſeveral different hands, 
and to each with different titles and prero- 
gatives, ſuch diviſion, and the changeableneſs 
of meaſures which muſt be the conſequence 
of it, conſtantly hide the true cauſe of the 
evils of the State: in the endleſs fluctuation 
of things, no political principles have time 
to fix among the People: and public mis- 


e 
3 3 
t 


accuſtoming themſelves to fix their eyes on ſome par- 77 
ticular Citizens, and in general had not prevented all 
Men in the State from attaining any too conſiderable 
degree of power and greatneſs, the expulſion of James II. 
might have been followed by events ſimilar to thoſe 

which took place at Ros after the death of Cæſar. 
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fortunes happen, without ever leaving behind 

them any uſeful leſſon. 

At ſometimes military Tribunes, and at 

others, Conſuls, bear an abſolute ſway ;—ſome. 
times Patricians uſurp every thing, and at other 

: times, thoſe who are called Nobles 700 = 

ſometimes the People are oppreſſed by De. 

cemvirs, and at others by Dictators. 

Tyranny, in ſuch States, does not always 
beat down the fences that are ſet around it; 
but it leaps over them, When men think it 
confined to one place, it ftarts up again in 
another ;—it mocks the efforts of the People, 
not becauſe it is invincible, but becauſe it is 
unknown ;—ſeized by the arm of a Hercules, 
it eſcapes with the changes of a Proteus, 

But the indiviſibility of the Public power in 
England has conſtantly kept the views and 
efforts of the People directed to one and the 
ſame object; and the permanence of that pow! 


(a) The capacity of being admitted to all places 0 
public truſt, at length gained by the Plebeians, having 
rendered uſeleſs the old diſtinction between them and the 
Patricians, a coalition was then effected between the 
great Plebeians, or Commoners, who got into theſe 
places, and the ancient Patricians: hence a new Claſs of 
Men aroſe, who were called Nebiles and Nobilits: 
Theſe are the words by which Livy, after that period, 
conſtantly diſtinguiſhes thoſe Men and families who were 
at the head of the State, | 
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| has alſo given a permanence and a regularity 
to the precautions they have taken to reſtrain 
it. 


Conſtantly turned towards that ancient for- 


treſs, the Royal power, they have made it, for 
ſeven centuries, the object of their fear; with 
2 watchful jealouſy they have conſidered all its 


parts. they have obſerved all its outlets—they 
have even pierced the earth to explore 1 ts ſecret 
E avenues, and ſubterraneous works. 


United in their views by the greatneſs of the 


danger, they regularly formed their attacks, 
| They eſtabliſhed their works, firſt at a diſtance 


then brought them ſucceſſively nearer ; and, 
in ſhort, raiſed none but what ſerved after- 


| wards as a foundation or defence to others. 


After the great Charter was eſtabliſhed, 


[ forty ſucceſſive confirmations ſtrengthened it. 
The Act called rhe Petition of Right, and that 
paſſed in the fixteenth year of Charles the Firſt, 
| then followed: ſome years after, the Habeas 

| Corpus Act was eſtabliſhed ; and the Bill of 


Rights made at length its appearance. In fine, 
whatever the circumſtances may have been, 


| they always had, in their efforts, that ineſti- 


mable adyantage of knowing with certainty 


| the general ſeat of the evils they had to defend 
themſelves againlt ; and cach calamity, each 
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particular eruption, by pointing out ſome weak 
place, has ever gained a new bulwark to public 
Liberty. 5 
To ſay all in three words; the Executive 
power in England is formidable, but then it 
is for ever the ſame; its reſources are vaſt, 
but their nature is at length known; it has 
been made the indiviſible and inalienable at- 
tribute of one perſon alone, but then all other 
perſons, of whatever rank or degree, become 
really intereſted to reſtrain it within its proper 
* (a), 
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CHAP III. 


4 fan Peculiarity.—The Divi ion of the Ta 
lative Power, 


HE 1 ſecond peculiarity hich: England, 
as an undivided State and a free State, 
exhibits in its Conſtitution, is the diviſion of 
its Legiſlature. But, in order to make che 


(a) This laſt advantage of the 5 and individ 
lity of the Executive power, viz, the obligation it lays 
upon the greateſt Men in the State, ſincerely to units in 2 
common cauſe with the people, will be more amply diſcuſſ· 
ed hereafter, when a more particular compariſon between 


the Engliſh Government and the Republican form, ſhall 
be offered to the Reader. 


CE 


I 
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reader more ſenſible of the advantages of this 


diviſion, it is neceſſary to defire him to attend 
to the following conſiderations. 


It is, without doubt, abſolutely neceſſary, 


for ſecuring the Conſtitution of a State, to re- 
ſtrain the Executive power; but it is ſtill more 
neceſſary to reſtrain the Legiſlative. What 
the former can only do by ſucceſſive ſteps (I 
mean ſubvert the laws) and through a longer 
or ſhorter train of enterprizes, the latter does 
in a moment. As its bare will can give being 
to the laws; > ſo its bare will can alſo annihilate 


them: and, if I may be permitted the expreſ- 


fion, —the Legiſlative power can change the 
Conſtitution, as God created the light. 


In order therefore to inſure ſtability to the 


Conſtitution of a State, it 1s indiſpenſably 


| neceſlary to reſtrain the Legiſlative authority. 


But here we muſt obſerve a difference between 
the Legiſlative and Exccutive powers. The 
latter may be confined, and even is the more 


eafily ſo, when undivided : the Legiſlative, 


on the contrary, in order to its being re- 


ſtrained, ſhould abſolutely be divided. For, 


whatever laws it may make to reſtrain itſelf, 
they never can be, relatively to it, any thing 


more than fimple reſolutions : as thaſe bars 
which | it might erect to ſtop its own motions, 
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muſt then be within it, and reſt upon it, they 
can be no bars. In a word, the ſame kind of 


impoſſibility is found, to fix the Legiſlative 
power, when! it 18 one, which Archimedes ob- 
9 againſt his moving the Earth 640. 


Nor does ſuch adiyiſion of the Legiſlature only 


1 er it poſſible for it to be reſtrained, ſince 


each of thoſe parts into which it is divided, can 


ben ſerve as a bar to the motions of the others; 
but it even makes it to be actually ſo reſtrained, 
If it has been divided into only two parts, it is 


probable that they will not in all: caſes unite, 


either for doing, or undbing:— if it has been divid- 
ed into three parts, the chance that no changes 


will be made „ is thereby greatly increaſed, 
Nay more; as a Kind of point of honour will 
naturally take place between theſe different parts 
of the Legiſlature, they will therefore be led to 
offer to each other only ſuch propoſitions as will 


at leaſt be plauſible; and all very prejudicial 


changes will thus be Peveited, as 1t were, 


Becks their birth, 


If the Le giladve apd Executive powers 


differ ſo greatly with regard to the neceſſity of 


their being divided, in order to their being re. 
ſtrained, they differ no Teſs with regard to the 


other conſequences arifing from fuch divifion, 


(a) He wanted a ſpot e to fix his inſtruments 


; . * i ' * b * 5 ' * f | ; ' Rees 
; en W. - RY: 4 3 1 
e Po OY a 8 ERS 1 % 4 2 TERS. £7 ah, 
7 Pp; * k * * N * WF © : Y 1. 


The dieiñon of hl Liter power . 


farty introduces actual oppoſitions, even violent 

ones, between the different parts into whick 
it has been divided; and that part Which 
nn the iſſue ſucceeds fo far as to abſorb, and 


unite in itſelf, all the others, immediately 


ſets itſelf above the laws. But thoſe oppoſi · 

| tions whiek take place, and which the publie 
good requires ſhould take place, between the A 
| different parts of rhe Legiſlature, arc never 
any thing more than oppofitions between con- 
trary opinions and intentions; all is tranſacted 
in the regions of the underſtanding; and the 
only contention that ariſes is wholly carried on 


with thoſe inoffenſive N afſents and dif- 


ſents , ayes and noes. 


Beſides, when one of He; parts of the Le- 


| giſlature 3 is ſo ſucceſsful as to engage the others 


to adopt its propoſition, the reſult is, that a 


law takes place which has in it a great proba- 
bility of being good: when it happens to be 

defeated, and ſees its propoſition rejected, the 
worſt that can reſult from it is, that a law is 
not made at that time; and the loſs which the 

State ſuffers thereby, reaches no farther than 
the temporary wein aſide of ſome more or leſs 
uſeful ſpeculation. 
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In a word, the reſult of a diviſion of the 
Executive power, is either a more or leſs ſpeedy 
eſtabliſhment of the right of the Arongeſt, or a 


continued ſtate of war (a) :—that of a diviſion 


of the Legiſlative power, is either truth, or 


general tranquillity. 


The following maxim will therefore be ad. 
mitted. That the laws of a State may be per- 


manent, it is requiſite that the Legiſlative 
power ſhould be divided: that they may have 


weight, and continue in force, it is neceſlary 


: that the Executive power ſhould be one. 


If the reader conceived any doubt. as to the 


truth of the aboye obſervations, he need only 


caſt his eyes on the hiſtory of the proceeding; 


of the Engliſh Legiſlature down to our times, 


to find a proof of them. He would be fur: 


priſed to ſee how little variation there has 


been in the political laws of this Country, cl 
pecially during the laſt hundred years, though, 
it is moſt important to obſerve, the Legit: 
lature has been as it were in a continual 


5 (a) Every one knows the frequent hoſtilities that took 


place between the Roman Senate and the Tribunes. In 


Sweden there have been continual contentions between 
the King and the Senate, in which they have over- 
Powered each other by turns. And in England, when 
the Executive power became double, by the King al. 
lowing the Parliament to have a perpetual and indepen- 
dent exiſtence, a civil war almoſt immediately: followed, 
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ſtate of action, and, no diſpaſſionate Man 
will deny, has generally promoted the public 
ood. Nay, if we except the Act paſſed under 
William III. by which it had been enacted 
that Parliaments ſhould fit no longer than three 


years, and which was repealed by a ſubſequent 


Act, under George I. which allowed them to 
fit for ſeven years, we ſhall not find that any 
law, which may really be called Conſtitutional, 


and which has been enacted fince the Reſtora- 


ration, has been changed afterwards. 
Now, if we compare this ſteadineſs of the 


| Engliſh Government with the continual ſub- 


verſions of the Conſtitutional laws of ſome an- 


cient Republics, with the imprudence of ſome 
of the laws paſſed in their aſſemblies (a), and 
| with the ſtill greater inconfiderateneſs with 


which they ſometimes repealed the moſt ſa- 
lutary regulations, as it were the day after 
they had been enacted, —if we call to mind 
the extraordinary means to which the Legiſ- 
lature of thoſe Republics, at times ſenſible 
how its very power was prejudicigl to itſelf and 


to the State, was is obliged to have recourſe, in 


19 


la) The Athenians, among other laws, had enacted 
one to forbid applying a certain part of the public re- 


venues to any other uſe than the expencks of the 
Thee and public Shews. | 
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* "IH! 5 . „ | ; 2 
order, if poſſible, to tie its own hands a), 


— — 


— — TY 
= 


we ſhall remain convinced of the great advan. 
tages which attend the conſtitution of tg 


Bali Legiſlature (5%. 


Nor is this divifion of the Engliſh Legiſla 
ture accompanied (which is indeed a very for. 
tunate circumſtance) by any actual diviſion of 


the Nation: each conſtituent part of it pol- 
ſeſſes ſtrength ſufficient to inſure reſpect to its 
reſolutions, yet no real divifion has been made 


of the forces of the State. Only, a greater 
proportional ſhare of all thoſe diſtinctions 
which are calculated to gain the reverence of 
the People, has been allotted to thoſe parts of 


the e Walen could not "_ their 


(a) In ſome ancient Republics, when the Legiſlature 


| wiſhed to render a certain law permanent, and at the 


ſame time miſtruſted their own future wiſdom, they added 
a Clauſe to it, which made it death to propoſe: the revo- 


cation of it. Thoſe who afterwards thought ſuch revo- 
cation neceſſary to the public welfare, relying on the 

- mercy of the People, appeared in the public Aſſembly 
with a halter about their necks. | 


_ (65) We ſhall perhaps have occafion to obſerve, here- 


| after, that the true cauſe of the equability of the operations 


of the Engliſa Legiſlature, is the oppoſition that happily 
takes places between the different views and intereſts of 
the ſeveral bodies that compoſe it: a conſideration this, 


without which all political 1 inquiries are no more than 
| airy ſpeculations, and is the only one that can lead to 
'uſeful practical concluſions, | 


2 ; 4 


confidence, in ſo high a degree as the others; 
and the inequalities in point of real ſtrength be- 
tween them, have been made up by the We 
Jof dignity. ms 

Thus, the King, ako. alone forms one e part 
| of the Legiſlature, has on his fide the ma- 
Jeſty of the kingly title: the two Houſes 


entirely dependent on him; they are bound to 
follow his perſon ; they only meet, as it ſeems, 


the moſt ſolemn and reſpe&ful manner. 
| As the Nobles, who form the ſecond or- 
aer of the Legiſlature, bear, in point both of 


95 of * Fun (a), they have received 


Wet, that Mr. Roufleau exclaims, ſomewhere, againſt 
thoſe who, when they ſpeak of General Eſtates of France, 


i . dare to call the people, the third Eſtate,” At Rome, 
g Where all the order we mention was inverted, —where 
| e /a/ces were laid down at the feet of the People, — 

ſand where the Tribunes, whofe function, like that of 
On tc King of England, was to oppoſe the eſtabliſhment 
r new laws, were only a ſubordinate kind of Ma- 
* Pitracy, many diſorders followed. In Sweden, and in 
g Peotland (before the union), faults of another kind pre- 
his, Failed : in the former kingdom, for inſtance, an over- 
1 grown body of two thouſand Nobles f: equently over- ruled 


Poch Fun "nd. People. 


2 
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Ware, in appearance, no more than Councils 


to adviſe him; and never addreſs him but in 


real weight and numbers, no proportion to the 


la) LY 1s * * want of having duly 3 this ſub- 
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as a compenſation, the advantage of perſona 
honours, and of an hereditary title, 
| Befides, the eſtabliſhed ceremonial gives to 
their Aſſembly a great pre- eminence over that 
of the Repreſentatives of the People. They 
are the upper Houſe, and the others are the 
lower Houſe. They are in a more ſpecial man. 
ner confidered as the King's Council, and it i 
in the place where they aſſemble that his 
Throne is placed. | 
When the King comes to the Phetiarncre 
the Commons are ſent for, and make their ap- 
pearance at the bar of the Houſe of Lords 
It is moreover before the Lords, as before 
their Judges, that the Commons bring their 
impeachments. When, after paſſing a bil 
in their own Houſe, they ſend it to the Lord 
to deſire their concurrence, they always order 
a number of their own Members to accompanj 
it /a); whereas the Lords ſend down thei 
bills to them, only by ſome of the Aſſiſtants 
of their Houſe 5 * When the nature of the 


(a) The Sporker of the Houſe of Lords muſt come 
down from his woolpack to receive the bills which it 
Members of the Commons bring to their Houſe. 

) The twelve Judges and the Maſters in Chancery. 
There is alſo a ceremonial eſtabliſhed with regard to the 
manner, and marks of reſpect, with which thoſe two of 
them, who are ſent with a bill to the Commons, are 0 
| deliver it. 
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A alterations which one of the two Houſes de- 
fgres to make in a bill ſent to it by the other, 
renders a conference between them neceſſary, 
the Deputies of the Commons to the Com- 
mittee Which is then formed of Members 
Jof both Houſes, are to remain uncovered. 
Laſtly, thoſe bills which (in whichever of the 
to Houſes they have originated) have been 
agreed to by both, muſt be depofited in the 
Houſe of Lords, there to remain till the erin 
C pleaſure is ſignified. 

| Befides, the Lords are | Meters! of the 
L Legiſlature by virtue of a right inherent in their 
W perſons, and they are ſuppoſed to fit in Parlia- 
ment on their own account, and for the ſup- 
pott of their own intereſts. In conſequence 
qot this they have the privilege of giving their 
Votes by Proves (a); and, when any of them 


1 diſent from the reſolutions of their Houſe, they 
en may enter a proteſt againſt them, containing 
"3 the reaſons of their particular opinion. In a 
the 


Word, as this part of the Legiſlature is deſtined 
Frequently to balance the power of the People, 
that it could not receive in real ſtrength, 
it has received in outward ſplendor and great- 


la) The Commons have not that privilege, becauſe 
ey are themſelves proxies for the People.—See Coke's 
e o last. iy, P. 41. | 

Qz 
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neſs; ſo that, when it cannot reſiſt by ity 


weight, it overawes Es its 5 magni- 


tude, 
In fine, as theſe various prerogatives by 
which the component parts of the Legiſlature 
are thus made to balance each other, are all 
intimately connected with the fortune of State, 
and flouriſh and decay according to the viciſſ- 
| tudes of public proſperity or adverſity, it thence 
follows, that, though differences of opinions may 
at ſome times take place between thoſe parts 
there can ſcarcely ariſe any, when the gener 
welfare is really in queſtion. And when, t 
reſolve the doubts that may ariſe in politicd 
ſpeculations of this kind, we caſt our eyes a 
the debates of the two Houſes for a long ſuc. 
ceſſion of years, and ſee the nature of th: 
laws which have been propoſed, of thoſe which 


have paſſed, and of thoſe which have been] 


rejected, as well as of the arguments that har 
been urged on both fides, we ſhall remain cor- 
vinced of the goodneſs of the principles a 
which the Engliſh Legiſlature is formed. 


, 


in 


an. e 

Y 4 third Advantage peculiar to the Engliſh Govern- 
7 ment. The Buſi meſs of prop ofing La voy loag ed 
in the Hands of the People. 


| A T Med circumſtance which I propoſe 
I to ſhow to be peculiar to the Engliſh 
E Government, is the manner in which the 
reſpective offices of the three component parts 
of the Legiſlature have been divided, and al- 
E lotted to each of them. 
If the Reader will be vleaſed: to obſerve, he 


giſlation, was to *approve, or reject, the pro- 
poſitions which were made to them, and to give 


of thoſe Perſons, or in general thoſe Bodies, 
vas to prepare and frame the Laws, and then 


they poſſeſſed that branch of the Legiſlative 
power which may be called the initiative, that 
lis, the prerogative of putting that power in 
Faction 0a. 


le) This power of previouſly conſidering and approv- 
ing ſuch laws as were afterwards to be propounded to 


3 


W will find that in moſt of the ancient free States, 
W the ſhare of the People in the buſineſs of Le- 


Wthe final ſanction to the laws. The function 
vho were intruſted with the Executive power, 


Wto propoſe them to the People: and in a word, 


© & wh 
U. 7” 
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This initiative, or excluſive right of pro. 
poſing, in Legrllative aſfemblies, attributed to 
the Magiſtrates, is indeed very uſeful, and per. 
haps even neceſſary, in States of a republican 
form, for giving a permanence to the laws, a 
well as for preventing the diſorders and ſtrug. 
gles for power which have been mentioned be. 
fore; but upon examination we ſhall find that 
this expedient is attended with inconveniences 
of little leſs magnitude than the evils it is 
meant to remedy,” 


| the 1 was, in the firſt times of the Roman Re- 
public, conſtantly exerciſed by the Senate: laws were 
made, Populi juſu, ex auctoritate Senatis. Even in caſe 
of elections, the previous approbation and audorita: af 
the Senate, with regard to thoſe perſons who, were ol. 
tered to the ſuffrages of the People, was required, Tun 
enim non gerebat is magiſtratum qui ceperat, fi Patres ai 
tores non erant facti. Cic. pro Plancio, 3. | 
At Venice the Senate alſo exerciſes powers of the ſame 
kind, with regard to the Grand Council or Aſſembly ol 
the Nobles. In the Canton of Bern, all propoſitions mul 
be diſcuſſed in the Little Council, which is compoſed of 
twenty-ſeven Members, before they are laid before tis 
Council of the Tavo hundred, in whom reſides the ſo- 
vereignty of the whole Canton. And in Geneva, the law 
is, © that nothing ſhall be treated in the Genera! Council, 
« or Aſſembly of the Citizens, which has not been pre- 
« viouſly treated and approved in the Council of the 
« Two hundred; and that nothing ſhall be treated in the 
% 7avo Hundred, which has not been previouſly treated 
vc and approyeg 3 in the Council of the Twenty: five, 
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| Theſe Magiſtrates, or- Bodies, at firſt indeed 
: 1 frequently to the Legiſlature for a grant 
of ſuch branches of power as they dare not of 
themſelves aſſume, or for the removal of ſuch 
„ obſtacles to their growing authority as they 
do not yet think it ſafe for them peremptorily 
to ſet afide. But when their authority has at 
length gained a ſufficient degree of extent and 
E ability, as farther manifeſtations of the will 
of the Legiflature could then only create ob- 
ſtructions to the exerciſe of their power, they 
begin to conſider the Legiſlature as an enemy 
vbom they muſt take great care never to rouſe. 
They conſequently convene the Aſſembly 
of the People as ſeldom as they can. When 
they do it, they carefully avoid propoſing 
any thing favourable to public liberty. Soon 
they even entirely ceaſe to convene the Aſſem- 
bly at all; and the People, after thus loſing 
the power of legally aſſerting their rights, are 
| expoſed to that which is the higheſt degree of 
political ruin, the loſs of even the remem- 
brance of them; unleſs ſome indirect means 
are found, by which they may from time to 
| time give life to their dormant privileges; 
means which may be found, and ſucceed 
| pretty well in ſmall States, where proviſions 
| can. more eafily be made to anſwer their in- 
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tended ends, but in States of confiderable ex. 


tent, have always been found, in the event, 


J 


to give riſe to diſorders of the ſame kind with 


thoſe which were at firſt intended to be pre- 


vented, 
But as the capital principle 51 the Engliſh 
Conſtitution totally differs from that which 


forms the baſis of Republican Governments, 
ſo is it capable of procuring to the People 


advantages that are found to be unattain- 
able in the latter. It is the People in Eng- 


land, or at leaſt thoſe who repreſent them, 
who poſſeſs the initiative in Legiſlation, that 


is to ſay, who perform the office of framing 


5 laws, and propoſing them. And among the 


many circumſtances in the Engliſh Govern- 
ment, which would appear entirely new to the 


Politicians of antiquity, that of ſecing the 


perſon intruſted with the Executive power bear 


that ſhare in Legiſlation which they looked up- 
on as being neeeſſarily the lot of the People, 


and the People that which they thought the 


indiſpenſable office of its Magiſtrates, would not 


certainly be the leaſt occaſion of their ſurprize. 
3 foreſee that it will be objected, that, as 
the King of England has the power of dif- 
ſolving, and even of not calling Parliaments, 
he 1 is 0 poſſeſſed of a prerogative which 


4 wk." W 


in fact is the ſame with that which I have juſt 
now repreſented as being ſo dangerous. 


To this I anſwer, that all circumſtances 
ought to be combined together. Doubtleſs, if 


the Crown had been under no kind of depen- 


dence whatever on the people, it would long 
fince have freed itſelf from the obligation of 


calling their Repreſentatives together ; and the 


Britiſh Parliament, like the National Afem- | 
blies of ſeveral other Kingdoms, would moſt 
likely have no exiſtence now, except in Hiſtory, 


But, as we have above ſeen, the neceſſities 
| of the State, and the wants of the Sovereign 
himſelf, put him under a neceſſity of having 
frequently recourſe to his Parliament; and then 
the difference may be ſeen between the prero- 


gative of not calling an Aſſembly, when power- 


ful cauſes nevertheleſs render ſuch a meaſure 
neceſſary, and the excluſive right, when an Aſ- 
ſembly is convened, of propoſing laws to it. 


In the latter caſe, though a Prince, let us 


even ſuppoſe, in order to ſave appearances, 
might condeſcend to mention any thing be- 
ſides his own wants, it would be at moſt to 
propoſe the giving up of ſome branch of his 
prerogative upon which he ſet no value, or to 
reform ſuch abuſes as his inclination does not 
lead him to imitate ; but he would be very 
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careful not to touch any points which might 
materially affect his authority. 
Beſides, as all his conceſſions would be 
made, or appear to be made, of his own mo- 
tion, and would in ſome meaſure ſeem to ſpring 
from the activity of his zeal for the public wel. 
fare, all that he might offer, though in fact 
ever ſo inconſiderable, would be repreſented 
by him as grants of the moſt important na. 
ture, and for which he expects the higheſt gra. 
tidude, Laſtly, it would alſo be his province 
to make reſtrictions and exceptions to laws 
thus propoſed by himſelf ; he would alſo be 
the perſon who were to-chuſe the words to ex- 
preſs them, and it would not be reaſonable to 
expect that he would give himſelf any great 
trouble to avoid all ambiguity (a), 
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(a) In the beginning of the exiſtence of the Houſe of 
Commons, bills were preſented to the King under the 
form of Petitions, Thoſe to which the King aſſented, 
were regiſtered among the rolls of Parliament, with his 

anſwer to them; and at the end of each Parliament, the 
Judges formed them into Statutes. Several abuſes hay. 
ing crept into that method of proceeding, it was or- 

dained that the Judges ſhould in future make the Sta- 
tute before the end of every Seffion, Laſtly, as even 
that became, in proceſs of time, inſufficient, the preſent 
method of framing bills was eſtabliſhed; that is to ſay, 
both houſes now frame the Statutes in the very form 
and words in which they are to ſtand when they have 
received the Reyal aſſent, 
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But the Parliament of England is not, as 
a5 we ſaid before, bound down to wait paſhvely 


and in filence for ſuch laws as the Executive 


power may condeſcend to propoſe to them. 
At the opening of every Seffion, they of them- 
ſelyes take into their hands the great book of 
the State; they open all the pages, and ex- 
amine every article, one 5 

When they have diſcovered abuſes, they 
proceed to enquire into their cauſes: - When 


theſe abuſes ariſe from an open diſregard 


of the laws, they endeavour to ſtrengthen 


them; when they proceed from their inſuffi- 


ciency, they remedy the evil by additional pro- 
viſions (a). 

| (a) No popular Aſſembly ever enjoyed the privilege 
of ſtarting, canvaſſing, and propoſing new matter, to 
ſuch a degree as the Engliſh Commons. In France, 


when their General Eſtates. were allowed to fit, their 
remonſirances were little regarded, and the particular 


Eftates of the Provinces dare now hardly preſent any. 
In Sweden, the Power of propoſing new ſubjects was 
| lodged in an Aſſembly called the Secret Committee, com- 
| poſed of Nobles, and a few of the Clergy ; and is now 
poſſeſſed by the King. In Scotland, until the Union, 


all propoſitions to be laid before the Parliament, were to be 


framed by the perſons called the Lords of the Articles. 
In regard to Ireland, all bills muſt be prepared by 
the King in his Privy Council, and are to be laid before 
the Parliament by the Lord Lieutenant, for their aſ- 
ſent or diſſent: only, they are allowed to diſcuſs, among 


taem, what they call Heads of a bill, which the Lord 
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Nor. do they proceed with leſs regularity 
and freedom, in regard to that important ob- 
ject, ſubſidies. They are to be the fole Judges 


of the quantity of them, as well as of the ways 


and means of raifing them; and they need 
not come to any reſolution with regard to them, 
till they fee the ſafety of the Subject com- 
pletely provided for. In a word, the making 
of laws, is not, in ſuch an arrangement of 


things, a gratuitous contract, in which the 


People are to take juſt what is given them, 
and as it is given them: —it is a contract in 


which they buy and pay, and in which they 
themſelves fettle the different conditions, and 


furniſh the words to expreſs them. 


The Engliſh Parliament have given a fil 
greater extent to their advantages on ſo im- 


portant a ſubject. They have not only {- 


cured to themſelves a right of propoſing laws 


and remedies, but they have alſo prevailed 


Lieutenant is deſired afterwards to tranſmit to the King, 
who ſelects out of them what clauſes he thinks proper, 
or ſets the whole aſide ; and is not expected to give at 
any time, any preciſe anſwer to them. And in repub- 
lican Governments, Magiſtrates are never at reſt till 
they haye entirely ſecured to themſelves the important 
privilege of propoſing; nor does this follow merely from 
their ambition; it is alſo the conſoquence of the ſituation 
chey are in, from the principles of that mode of Governs 
ment. 
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on the Executive power to renounce all claim 
that neither the King, nor his Privy. Council, 


ferred by the two Houſes; but the King is 
merely to accept or reject them: a proviſion 
this, which, if we pay a little attention to the 
ſubject, we ſhall find to have been alſo ne- 
ceſſary for completely ſecuring the freedom and 
regularity of the parliamentary deliberations(a). 

I indeed confeſs that it ſeems very natural, 
in the modelling of a State, to intruſt this 


thoſe * who may be ſuppoſed to have 


(a) The King indeed at times ſends meſſages to eicher 
Houſe; and nobody, I think, can wiſh that no means of 
intercourſe ſhould exiſt between him and his Parlia- 
ment. But theſe meſſages are always expreſſed in very 
general words; they are only made to deſire the Houſe 
to take certain ſubjects into their conſideration ; no 
particular articles or clauſes are expreſſed; the Com- 
mons are not to declare, at any ſettled time, any ſo- 
lemn acceptation or rejection of the propoſition made 


ſame mode of proceeding, with reſpe& to ſuch meſſages, 
as they uſually do in regard to petitions preſented by 
private individuals. Some member makes a - motion 
upon the ſubje& expreſſed in the King's meſſage ; a bill 
is framed in the uſual way; it may be dropt at every 
Rage of it; and it is never the propoſal of the Crown, 
but the motions of ſome of their own Members, which 
the Houſe diſcuſs, and finally accept or reject. 


37 
to do the ſame. It is even a conſtant rule 


can make any amendments to the bills pre- 


very important office of framing laws, to 


by the King; and, in ſhort, the Houſe follows the 
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before acquired expetience and wiſdom, in the 
management of public affairs. But events 
have unfortunately demonſtrated, that public 
employments and power improve the under. 
ſtanding of Men in a leſs degree than they 
pervert their views; and it has been found 
in the iſſue, that the effect of a regulation 
which, at firſt fight, ſeems ſo perfectly con- 
ſonant with prudence, is to confine the People 
to a mere paſhve and defenfive ſhare in Legiſ. 
lation, and to deliver them up to the con- 
tinual enterprizes of thoſe who, at the ſame 
time that they are under the greateſt tempta- 
tions to deceive them, poſſeſs the moſt power- 
ful means of effeCting 1 its 

If we caſt our eyes on the Hiſtory of the 
ancient Governments, in thoſe times when 
the perſons entruſted with the Executive pow. 
er were ſtill in a ſtate of dependence on the Le- 
giſlature, and conſequently frequently obliged 
to have recourſe to it, we ſhall ſee almoſt con- 
tinual inſtances of ſeſfiſh and infidious laws 
propoſed by them to the Aſſemblies of the 
People. 
And thoſe Men in whaſe wiſdom the law 
had at firſt placed ſo much confidence, be- 
came, in the iſſue, ſo loſt to all ſenſe of 
ſhame and duty, that when arguments were 
found to be no longer ſufficient, they had 


recourſe to force ; the legiſlative Aſſemblies 
became ſo many fields of battle, and their 
power, a real calamity. 0 

1 know very well, however, that there are 
| other important circumſtances beſides thoſe 
I have juſt mentioned, which would prevent 
diſorders of this kind from taking place in 
England (a). But, on the other hand, let us 
call to mind that the perſon who, in England, 
| is inveſted with the Executive authority, 
unites in himſelf the whole public power and 
| majeſty. Let us repreſent to ourſelves the 
| great and ſole Magiſtrate of the Nation, preſſ- 
| ing the acceptance of thoſe laws which he 
had propoſed, with a vehemence ſuited to the 
uſual importance of his defigns, with the 
| warmth of Monarchical pride, which muſt 
meet with no refuſal, and exerting for that 
| purpoſe all his immenſe reſources. 

It was therefore a matter of indiſpenſable 
neceſſity, that things ſhould be ſettled in Eng- 
land in the manner they are. As the 
| moving ſprings of the Executive power are, 


in the hands of the King a kind of ſacred 


00 [ particularly mean here, the circumſtance of the 
| People having entirely delegated their power to their Re- 
| preſentatives : the conſequences of which Inſtitution will 
be diſcuſſed in the next Chapter. 


* 
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Ane, ſd are thoſe of the Legiflatire 


power, in the hands of the two Houſes. 


The King muſt abſtain from touehing them, 
in the ſame manner as all the ſubjects of the 
kingdom are bound to ſubmit to his pre- 
rogatives. When he ſits in Parliament, 
he has left, we may ſay, his executive 
power without doors, and can only aſſent, 
or diſſent. If the Crown had been allowed 
to take an active part in the buſineſs of 
making laws, it would ſoon have rendered 
uſeleſs the other branches of the Legiſlature. 


CHAP. V. 


Tn which an Inquiry is made, whether it zvould be 
an Advantage to public Liberty, that the Laws 


ſhould be enacted by the Votes of the People at 
large. 


UT it will be ſaid, whatever may be 

the wiſdom of the Engliſh Laws, how 
great ſoever their precautions may be with 
regard to the ſafety of the individual, the 
People, as they do not themſelves expreſsly enact 
them, cannot be looked upon as a free People 
The Author of the Social Contract carries this op 
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nion even farther; he ſays, that, © though 
| « the people of England think they are free, 
c they are much miſtaken ; they are ſo only 


„ liament : as ſoon as theſe are elected, the 
People are flaves—they are nothing (a).“ 
| Before I anſwer this objection, I ſhall ob- 


which have been moſt miſunderſtood or miſ- 
applied. 

Thus, at Rome, where that claſs of Citi- 
E zens who were really Maſters of the State, 


to believe, that, provided thoſe who exerciſed 


them with inſults, went by the names of 
| Conſules, Dictatores, Patricii, Nobiles, in a 
word, by any other appellation than that 


at the price of every calamity. 
In the ſame manner, certain Writers of 


{a) See M. Rouſſeau's Social ContraR, chap, xv, 


| « during the election of Members for Par- 


ſerve that the word Liberty is one of thoſe 


were ſenſible that a lawful regular authority, 


once truſted to a ſingle Ruler, would put an 
end to their tyranny, they taught the People 


a military power over them, and overwhelmed 


Fhorrid one of Rex, they were free, and that 
ſuch a valuable fituation muſt be preſerved 


[the preſent age, miſled by their inconfiderate 
admiration of the Governments of ancient 
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cried up the governments of Sparta and Rome, 


their opinions, the only proper employment 
of a free Citizen is, 10 be either inceſſantly of 


nothing more than an ardent defire of injur- 


of which we are Members—axd with an ardent 


| while, in order to ſupport ſuch opinions, they 


the words daſtardlineſs, corruption, greatneſs i 


ing valiant, inured to hardſhips, inflamed with an 


ter, in order to make afterwards a boaſt of it, 


ſenſe in which they were uſed in the ancient Commot- 
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times, and perhaps alſo by a defire of preſent. 
ing lively contraſts to what they call the de. 
generate manners of our modern times, have 


as the only ones fit for us to imitate. Tn 


ſembled in the forum, or preparing for war.—B- 
ardent love of one's Country, which is, after all, 
ing all Mankind for the ſake of that Society 


love of glory, which is likewiſe nothing mote 
than an ardent deſire of committing ſlaugh- 


have appeared to theſe Writers to be the only 
ſocial qualifications. worthy of our eſteem, and 
of the encouragement of law-givers (a). And 


have uſed a profuſion of exaggerated exprel: 
fions without any diſtinct meaning, and perpe- 
tually repeated, though without defining them, 


(a) I have uſed all the above expreſſions in the ſamt 


wealths, and ſtill are by moſt of the Writers who deſctibe 
their Governments. 


7 
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1 ſoul, and virtue, they have never once thought 
of telling us the only thing that was worth our 
knowing, which is, whether men were happy 
under thoſe Governments which _ fo much | 
exhorted us to imitate. 

| Nor, while they thus e the 
only rational deſign of civil Societies, have 
they better underſtood the true end of the parti- 
cular inſtitutions by which they were to be re- 
gulated. They were ſatisfied when they ſaw : 
| the few who really governed every thing in 
| the State, at times perform the illuſory cere- 
| mony of afſembling the body of the People, 
that they might appear to conſult them: and 
the mere giving of votes, under any diſadvan- 
tage in the manner of giving them, and 
| how much ſoever the law might afterwards 
be neglected that was thus pretended to have 
| been made in common, has enen to them 
to be Liberty. 

But thoſe Writers are in the right: a 
Man who contributes by his vote to the 
| paſſing of a law, has himſelf made the law; 
in obeying it, he obeys himſelf, —he there- 
fore is free. A play on words, and no- 
| thing more. The individual who has voted 
in a popular legiſlative Aſſembly, has not 
R 2 


244 THE CONSTITUTION 


made the law that has paſſed in it; he haz 
only contributed, or ſeemed to contribute, to- 
wards enacting it, for his thouſandth, or even 
ten thouſandth ſhare : he has had no oppor. 
tunity of making his objections to the pro- 
poſed law, or of canvaſſing it, or of propoſ- 
ing reſtrictions to it, and he has only been 
allowed to expreſs his aſſent, or diſſent. When 
a law is paſſed agreeably to his vote, it is 
not as a conſequence of this his vote that 
his will happens to take place ; it 1s becauſe 
a number of other Men have accidentally 
thrown themſelves on the fame fide with 
him when a law contrary to his intentions 
is enacted, he muſt nevertheleſs ſubmit to 
Its: ; 

This is not all ; for though we ſhould 
ſuppoſe that to give a vote is the eflential 
conſtituent of liberty, yet, ſuch liberty could 
only be ſaid to laſt for a fingle moment, after 
which it becomes neceſſary to truſt entirely 
to the diſcretion of other perſons, that is, ac- 
cording to this doctrine, to be no longer free. 
It becomes neceſſary, for inſtance, for the Ci- 
tizen who has given his vote, to rely on the 
honeſty of thoſe who collect the ſuffrages; 
and more than once have falſe declarations been 
made of them. 5 


The Citizen muſt alſo truſt to other per- 
ſons for the execution of thoſe things which 
have been reſolved upon in common: and 


be ſhall find himſelf alone, in the preſence 


| power, of the Conſuls, for inſtance, or of the 


; WE the continuance of his liberty, if he has only 
that of having contributed by his ſuffrage to- 
. WE wards enacting a law which they are e 
J to neglect. 
What then is Liberty! 1 I would 
« anſwer, ſo far as it is poſſible for it to exiſt 
on ta Society of Beings whoſe intereſts are 
almoſt perpetually oppoſed to each other, 
d conſiſts in this, that, every Man, while he re- 
al bels the perſons of others, and allows them 
de ly to enjoy the produce of their induſtry, 
er e certain himſelf likewiſe to enjoy the pro- 
ye of his own induſtiy, and that his per- 
c- /n be alſo ſecure. But to contribute by one's 
ee. ſuffrage to procure theſe advantages to the 


Community, —to have a ſhare in eſtabliſhing 
| that order, that general arrangement of things, 


| vere in the croud, is effectually proteted,— 
to lay down the rules to be obſerved by thoſe 


e . 
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when the afſembly ſhall have ſeparated, and 


of the Men who are inveſted with the public. 


r 


Dictator, he will have but little ſecurity for 


by means of which an individual, loſt as it 
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and provide that they ſhould never tranſgreſi 
them, —theſe are functions, are acts of Go- 


frage! is not liberty itſelf, but only a means of 


are nothing, merely becauſe the Comitia of an- 
cient Rome are no longer to be met with 


— — 


who, being inveſted with a conſiderable power, 
are charged with the defence of individuals, 


amen, but not conſtituent pe of Li. 
berty. 

To expreſs the whole in two words : To 
concur by one's ſuffrage in enacting laws, is 
to enjoy a ſhare, whatever it may be, of Power: 
to live in a ſtate where the laws are equal for 
all, and ſure to be executed (whatever may be 
the means by which theſe JAVANCARES 2 are at- 
tained) 1 is to be free. 

Be it ſo; we grant that to give one's fuf: 


procuring it, and a means too which may de- 
generate to mere form; we grant alſo, that 
it is poſſible that other expedients might be 
found for that purpoſe, and that, for a Man to 
decide that a State with whoſe Government 
and interior adminiſtration he 1s unacquainted, 
is 2 State in which the People are ſlaves 


in it, is a ſomewhat precipitate deciſion, 
But ſtill we. muſt continue to think, that li. 
berty would be much more complete, if the 


People at large were expreſsly called upon to 


- 
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give their opinion concerning the particular 
proviſions by which it is to be ſecured, and 
chat the Engliſh laws, for inſtance, if they were 
made by the ſuffrages of all, would be wiſer, 
more equitable, and, above all, more likely to 
be executed. To this objection, which is 
| certainly ſpecious, I ſhall endeavour to give an 
| anſwer. - fo 4 05 | 
Ik, in the firſt formation of a civil Society, 
the only care to be taken was that of eſtabliſh- 
| ing, once for all, the ſeveral duties which 
every individual owes to others, and to the 
| State, —if thoſe who are intruſted with the 
care of procuring the performance of theſe 
duties, had neither any ambition, nor any 
| other private paſſions, which ſuch employ- 
ment might put in motion, and furniſh the 
| means of gratifying; in a word, if looking 
W upon their function as a mere taſk of duty, 
they were never tempted to deviate from the 
intentions of thoſe who had appointed them, 
[ confeſs that in ſuch a caſe, there might be 
no inconvenience in allowing every individual 
| to have a ſhare in the government of the com- 
| Munity of which he is a member ; or rather 
| I ought to fay, in ſuch a Society, and among 
ſuch Beings, there would be no occafion for 
any Government, 5 
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But experience teaches us that many more 
precautions, indeed, are neceſſary to oblige 
Men to be juſt towards each other: nay, the 


very firſt expedients that may be expected to 
conduce to ſuch an end, ſupply the moſt fruit. 


ful ſource of the evils which are propoſed 
to be prevented. Thoſe laws which were 
intended to be equal for all, are ſoon warped 


to the private convenience of thoſe who have 
been made the adminiſtrators of them :—in- 


ſtituted at firſt for the protection of all, they 
ſoon are made only to defend the uſurpations 
of a few; and as the People continue to re- 


ſpect them, while thoſe to whoſe guardian. 


ſhip they were intruſted make little account 
of them, they at length have no other effed 


than that of ſupplying the want of real ftrength 
in thoſe few who have contrived to place 


themſelves at the head of the community, and 
of rendering regular and free from danger the 
tyranny of the ſmaller number over the greater, 
Io remedy, therefore, evils which thus 
have a tendency to reſult from the very na- 
ture of things,—to oblige thoſe who are in a 


manner Maſters of the law, to conform them- 


ſelves to it,—to render ineffectual the filent, 
powerful, and ever active conſpiracy of thoſe 
who overs, requires a degree of knowledge 
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I and 2 ſpirit of perſeverance, which are not to 
be expected from the multitude. 
The greater part of thoſe who compoſe 
this multitude, taken up with the care of pro- 
| viding for their ſubſiſtence, have neither ſuf- 
| ficient leiſure, nor even, in conſequence of 
| their more imperfe& education, the degree of 
information requiſite for functions of this 
kind. Nature, beſides, who is ſparing of 
| her gifts, has beſtowed upon only a few Men 
| an underſtanding capable of the complicated 
| reſearches of Legiſlation ; and, as a fick Man 
| truſts to his Phyfician, a Client to his Lawyer, 
ſo the greater number of the Citizens muſt 
| truſt to thoſe who have more abilities than 
| themſelves for the execution of things which, 
| at the ſame time that they ſo materially 
concern them, require ſo many qualifications 
to perform them with any degree of ſuffi- 
7 ciency, 

| To theſe confiderations, of themſelves fo 
| material, another muſt be added, which is 
if poſſible of {till greater weight. This is, that 
| the multitude, in conſequence of their very 
being a multitude, are incapable of coming to 
any mature reſolution. 

Thoſe who compoſe a popular Afſembly 
are not actuated, in the courſe of their de- 
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liberations, by any clear and preciſe view of 
any preſent or pofitive perſonal intereſt, Az 
they ſee themſelves loſt as it were in the croud 
of thoſe who are called upon to exerciſe the 
fame function with themſelves,—as they know 
that their individual votes will make no change 
in the public reſolution, and that, to whatever 
fide they may incline, the general reſult will 
nevertheleſs be the ſame, they do not under. 
take to enquire how far the things propoſed 
to them agree with the whole of the laws 
already in being, or with the preſent circum- 
ſtances of the State, becauſe Men will not en- 
ter upon a laborious taſk, when they knoy 
that it can ſcarcely anſwer any purpoſe. 

It is, however, with diſpoſitions of this kind, 
and each relying on all, that the Aﬀembly of 
the People meets. But as very few among 
them have previouſly confidered the ſubjects 
on which they are called upon to determine, 
very few carry along with them any opinion or 
inclination, or at leaſt any inclination of their 
own, and to which they are reſolved to ad- 
here. As however it is neceffary at laſt to come 
to ſome reſolution, the major part of them 
are determined by reaſons which they would 
bluſh to pay any regard to, on much leſs ſe- 
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q rious occaſions. An unuſual fight, a change 
1 of the ordinary place of the Aﬀembly, a ſud- 
; den diſturbance, a rumour, are, amidſt the ge- 


of the determination of the greateſt part (a); 
| and from this aſſemblage of ſeparate wills, 
thus formed haſtily and without reflection, a 


flection. 

| If, amidſt theſe diſadvantages, the Aſſembly 
| were left to themſelves, and no body had an 
| intereſt to lead them into error, the evil, 
| though very great, would not however be 


called upon but to determine upon an affirmative 
or negative, that is, never having but two caſes to 
| chooſe between, there would be an equal chance 
for their chooſing either; and it might be 


| the right fide. 
But the combination of thoſe who ſhare ei- 
ther in the actual exerciſe of the public Power, 


was in the Roman Commonwealth, to aſſemble the 
People, in one place rather than another. In order 


| was often ſufficient to hide from them, or let them 
lee, the Capitol. 


E ncral want of a ſpirit of deciſion, the fſſiciens ratio 
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extreme, becauſe ſuch an aſſembly never being 


hoped that at every other turn they would take 


(a) Every one knows of how much importance it 


to change entirely the nature of their reſolutions, it 
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or in its advantages, do not thus allow them. 
ſelves to fit down in inaction. They wake, 


while the People ſleep. Entirely taken up with 


the thoughts of their own power, they live but 
to increaſe it. Deeply verſed in the manage. 
ment of public buſineſs, they ſee at once all 
the poſſible conſequences of meaſures. And 
as they have the excluſive direction of the 
ſprings of Government, they give riſe, at 
their pleaſure, to every incident that may 
influence the minds of a multitude who are 

not on their guard, and who wait for ſome 
event or other that may finally . 
them. 

It is they Who convene the Aſſembly, and 
diſſolve it; it is they who offer propoſitions, 
and make ſpeeches to it. Ever active in turn- 
ing to their advantage every circumſtance 
that happens, they equally avail themſelves 
of the tractableneſs of the People during pub- 
lic calamities, and its heedleſſneſs in times 
of proſperity. When things take a differ. 
ent turn from what they expected, they dil- 
miſs the Aſſembly. By preſenting to it ma- 
ny propoſitions at once, and which are to 
be voted upon in the lump, they hide what 
is deſtined to promote their own' private views, 
or give a colour to it, by joining it with things 
which they know will take hold of the minds 
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of the People (a.) By preſenting in their 
| ſpeeches, arguments, and facts, which Men have 
no time to examine, they lead the People into 
Y groſs, and yet deciſive errors; and the common- 
places of rhetoric, ſupported by their perſonal 
influence, ever enable them to draw to their 
| fide the majority of votes. 


© are, after all, ſome) who, having meditated 
on the propoſed queſtion, ſee the conſequences 
of the deciſive ſtep which is juſt going to 
be taken, being loſt in the croud, cannot 
make their feeble voices to be heard in the 
| midſt of the univerſal noiſe and confuſion. 
They have it no more in their power to ſtop 


< — 7" cr” CP — 1 * 


4 <CHD 


Jof an army on a march, has it in his power 
to avoid marching. In the mean time, the 
People are giving their ſuffrages; a majority 


the power of laying taxes, They promiſed, in the time of 
| the war againſt the Veientes, to give pay to ſuch Citizens 
as would inliſt; and to that end they eſtabliſhed a tribute. 
The people, ſolely taken up with the idea of not going to 


joy, that they crouded at the door of the Senate, and lay- 
ing hold of the hands of the Senators, called them their 


; tur: concurſum itaque Curiam eſſe, prehenſataſque exeuntium 
nanus, Patres were appellatos, &c, See Tit, Liv. book iv. 


On the other hand, the few (for there 


the general motion, than a Man in the midſt 


(a) It Was thus the Senate, at Rome, aſſumed to itſelf 


| war at their own expence, were tranſported with ſo much 


Fathers Nibil unguam acceptum à plebe tanto gaudio tradi- 
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appears in favour of the propoſal ; it is finally 
proclaimed as the general will of all; and it is 
at bottom nothing more than the effect of the 

artifices of a few deſigning Men, who are ex- 
ulting among themſelves (4- * 


(a) I might confirm all theſe chipgs by numberleſs in. 
ſtances from ancient Hiſtory ; but, if I may be allowed, in 
this caſe, to draw examples from my own Country, & cel: 
. brare domeſtica fucta, I ſhall relate facts which will be no leſ 
to the purpoſe. In Geneva, in the year 1707, a law was en- 
acted, that a General Aſſembly of the People ſhould be 

held every five years, to treat of the affairs of the Re. 
public; but the Magiſtrates, who dreaded thoſe Aſſem. 
blies, ſoon obtained from the Citizens themſelves the re- 
peal of the law; and the firſt reſolution of the People, 
in the firſt of theſe periodical Aſſemblies (in the year 1712) 
was to aboliſh them for ever. The profound ſecrecy with 
which the Magiſtrates prepared, their propoſal to the Ci- 
tizens on that ſubject, and the ſudden manner in which 
the latter, when aſſembled, were acquainted-with it, and 

made to give their votes upon it, have indeed accounted 
but imperfectly for this ſtrange determination of the Peo- 
ple; and the conſternation which ſeized the whole Aſſen- 
| bly when the reſult of the ſuffrages was proclaimed, has 
confirmed many in the opinion that ſome unfair means had 
been uſed. The whole tranſaction has been kept ſecret to 
this day; but the common opinion on this ſubjeR, which 
has been adopted by M. Rouſſeau in his Lettres de la 
Montagne, is this: the Magiſtrates, it is ſaid, had pti- 
vately inſtructed the Secretaries in whoſe ear, the Citizens 
were to whiſper their ſuffrages: when a Citizen faid, 
approbation, he was underſtood to approve the propoſal of 
the Magiſtrates; when he ſaid, rejection, he was under- 
ſtood to reject the e e. 
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In a word, thoſe who are acquainted with 
Republican Governments, and, in general, who 
know the manner in which buſineſs 1s tranſ- 
acted in numerous Aſſemblies, will not ſcruple 
to affirm, that the few who are united to- 


| affairs, and whoſe ſtation makes them con- 


In the year 1738, the Citizens enacted at once into laws 
| 2 ſmall Code of forty- four Articles, by one fingle line 
of which. they bound themſelves for ever to elect the four 
Sj1dics (the Chiefs of the Council of the Twenty- five) out 
of the Members of the ſame Council; whereas they were 
before free in their choice. They at that time ſuffered 
alſo the word approved to be ſlipped into the law men- 


le, tioned in the Note (a) p. 185, which was tranſcribed 
12) from a former Code; the conſequence of which was to 
1th render the Magiſtrates abſolute maſters of the Legiſlature, 
Ci- The Citizens had thus been ſucceſſively ſtripped of all 
ich their political rights, and had little more left to them than 
and dhe pleaſure of being called a Sovereign Aſembly, when 
ted they met (which idea, it muſt be confeſſed, preſerved 
eo⸗ among them a ſpirit of reſiſtance which it would have 
em. been dangerous for the Magiſtrates to provoke too far), 
has and the power of at leaſt ing to elect the four Syn- 
had dic, Upon this privilege the Citizens have, a few years 
et to g, (A. 1765. to 1768.) made their laſt ſtand: and a ſin- 
hich WW gular conjunction of circumſtances having happened at the 
4: la ſame time, to raiſe and preſerve among them, during three 
pri- ears, an uncommon ſpirit of union and perſeverance, they 
zen; have in the iſſue ſuceeeded in a great meaſure to repair the 
ſaid, injuries which they had been made to do to themſelves, for 
al of WF tlicſe laſt two hundred years and more. (d total change has 


nder - ace that time been eſtected by foreign forces, in the 6 


of the Republic (A. 1782) upon which this is not 4 proper 
| Place to make any obſervation, 


| gether, who take an active part in public 
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ſpicuous, have fuch an advantage over the 
many who turn their eyes towards them, 
and are without union among themſelves, that, 
even with a middling degree of ſkill, they 
can at all times direct, at their pleaſure, the ge. 
neral reſolutions ;—that, as a conſequence of 
the very nature of things, there is no propoſal, 
however abſurd, to which a numerous aſſembly 
- of Men may not, at one time or other, be brought 
to aſſent; — and that laws would be wiſer, and 
more likely to procure the advantage of all, if 
they were to be made by drawing lots, or caſting 
1 85 than by the ſuffrages of a multitude. , 


CHAP: VI. 


Advantage that accrue to the People from appoit- 
in g Repreſentalives. 


ow then ſhall the People remedy the 
diſadvantages that neceſſarily attend thcir 
ſituation ? How ſhall they reſiſt the phalans 
of thoſe who have engroſſed to themſelves all 
the honours, dignities, and power, in the State? 
It will be by employing for their defence 
the ſame means by which their adverſaries 
carry on their attacks: it will be by uſing the 
ſame weapons as they do, the fame order, 
the ſame kind of * 


They are a ſmall number, and conſequently 
eaſily united ;—a ſmall number muſt therefore 
| be oppoſed to them, that a like union may 
alſo be obtained. It is becaufe they are a 
mall number, that they can deliberate on every 
occurrence, and never cqne to any reſolu- 
tions but ſuch as are maturely weighed— 
it is becauſe they are few, that they can have 
forms which continually ſerve them for ge- 
| neral ſtandards to reſort to, approved maxims 
to which they invariably adhere, and plans 
which they never loſe fight of: — here theres 
fore, I repeat it, oppoſe to them a ſmall num- 
ber, and you will obtain the like advantages. 
| Beſides, thoſe who govern, as a farther con- 
ſequence of their being few, have a more 
confiderable ſhare, conſequently feel a deeper 
concern in the ſucceſs, whatever it may be, 
of their enterprizes. As they uſually profeſs 
a contempt for their adverſaries, and are at 


KP > 


, [all times acting an offenſive part againſt them, 
nx they impoſe on themſelves an obligation of 
all conquering. They, in ſhort, who are all 
, urve from the moſt powerful incentives, and 
ace am at gaining new advantages, have to do 
i: with a multitude, who, wanting only to pre- 
the ſerve what they already poſſeſs, are unavoid- 


der, ably liable to long intervals of inactivity and 
8 
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ſupineneſs. But the People, by appointing Re. 
preſentatives, immediately gain to their cauſe 
that advantageous activity which they before 
ſtood in need of, to put them on a par with 
their adverſaries ; and thoſe, paſſions become 
excited in their defenders, by which they them. 
ſelves cannot poſſibly be actuated. 

Excluſively charged with the care of pub 
- lic liberty, the Repreſentatives of the Peg. 
ple will be animated by a ſenſe of the great. 
neſs of the concerns with which they arc 
intruſted. Diſtinguiſhed from the bulk of the 
Nation, and forming among themſelves a ſe- 
parate Aſſembly, they will affert the rights of 
which they have been made the Guardians 
with all that warmth which the efprit de com 
is uſed to inſpire (a). Placed on an elevated 
theatre, they will endeavour to render them: 
ſelves ſtill more conſpicuous ; and the arts and 
ambitious activity of thoſe who govern, wil 
now be encountered by the vivacity and pet- 
ſeverance of opponents actuated by the love of 
glory. 


(a) If i had not been for an incentive of this kind, 
the Engliſh Commons would not have vindicated thell 
right of taxation with ſo much vigilance as they hai? 
done, againſt all enterprizes, often perhaps involuntary 
of the Lords, 
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Laſtly, as the Repreſentatives of the People 
will naturally be ſelected from among thoſe 
Citizens who are moſt favoured by fortune, 
and will have conſequently much to preſerve, 
they will, even in the midſt of quiet times, 
keep a watchful eye on the motions of Power. 
As the advantages they poſſeſs, will naturally 
create a kind of rivalſhip between them and 
thoſe who govern, the jealouſy which they 
will conceive againſt the latter, will give them 
an exquiſite degree of ſenſibility on every 
increaſe of their authority. Like thoſe de- 
licate inſtruments which diſcover the ope- 
rations of Nature, while they are yet imper- 
ceptible to our ſenſes, they will warn the 
People of thoſe things which of themſelves 

they never ſee but when it is too late; and 
their greater proportional ſhare, whether of 
real riches, or of thoſe which lie in the opi- 
nions of Men, will make them, if I may fo 
expreſs myſelf, the barometers that will diſ- 
cover, in its firſt beginning, every tendency to 
change! in the Conſtitution (a. 


e Repreſentatives of the People ſhould be united in 
Intereſt with the People. We ſhall ſoon ſee that this 
union really obtains in the Engliſh Conſtitution, and may 
Pe called the maſter · piece of it. ; 

| 2 


(a) All the ive reaſoning eſſentially requires that = 
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CHAP. WL 


The Subject continued —The Advantages that ac. 
crue to the People from their appointing Repre- 
| ſentatives, are very inconſiderable, unleſs they 


alſo entirely truſt their Legiſtatroe Authority t 
them. 


E obſervations made in the preced- 
ing Chapter are fo obvious, that the 
People themſelves, in popular Governments, 
have always been ſenſible of the truth of them, 
and never thought it poſſible to. remedy, by 
themſelves alone, the diſadvantages neceflarily 
attending their fituation, Whenever the op- 
preſſions of their Rulers, have forced them to 
reſort to ſome uncommon exertion of their le 
gal powers, they have immediately put them: 
ſelves under the direction of thoſe few Men 
who had been inſtrumental in informing and 

encouraging them; and when the nature of 
the circumſtances has required any degree of 

firmneſs and perſeverance in their conduct, 
they have never been able to attain the cnds 
they propoſed to themſelves, except by meas 
of the moſt implicit deference to thoſe Leaders 
whom they had thus appointed. | 


* 
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But as theſe Leaders, thus haſtily choſen, 
q are | eaſily intimidated by the continual diſ- 
play which is made before them of the terrors 
of Power, as that unlimited confidence which 
the People now repoſe in them, only takes 
place when public liberty is in the utmoſt 
danger, and cannot be kept up otherwiſe 
than by an extraordinary conjunction of cir- 
cumſtances, and in which thoſe who govern 
ſeldom ſuffer themſelves to be caught more 
| than once, the People have conſtantly ſought 
to avail themſelves of the ſhort intervals of 
| ſuperiority which the chance of events had gi- 
ven them, for rendering durable thoſe advan- 
tages which they knew would, of themſelves, 
be but tranſitory, and for getting ſome perſons 
appointed, whoſe peculiar office it may be 
to protect them, and whom the Conſtitution 
| ſhall thenceforwards recognize. Thus it was 
| that the People of Lacedæmon obtained their 
| Ephori, and the People of Rome their Tri- 
bunes. | 
We grant this, will it be ſaid; but the 
Roman People never allowed their Tribunes 
| /o conclude any thing definitively 3 > they, on the 
contrary, reſerved to themſelves the right of 
ratifying (a) any reſolutions the latter ſhould 
take, This, I anſwer, was the very circum- 


(a) See Rouſſeau's Social Contract. 
* 8 
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Jakes that tenden the: inſtitution T. 
bunes totally ineffectual in the event. The 


People thus wanting to interfere with their own 
opinions, in the reſolutions of thoſe on whom 


they had, in their wiſdom, determined entirely 


to rely, and endeavouring to ſettle with an 
hundred thouſand votes, things which would 
have been ſettled equally well by the votes of 


their adviſers, defeated in the iſſue every be. 


neficial end of their former proviſions ; and 


while they meant to preſerve an appearance of 


their ſovereignty, (a chimerical appearance, 
Aince it was under the direction of others that 
they intended to vote) they fell back into all 
thoſe inconveniences which we have before 
mentioned, 

The Senators, the Conſuls, the Dictators 
and the other great Men in the Republic, 
whom the People were prudent enough to 
fear, and fimple enough to believe, continued 
ſtill to mix with them, and play off their 
political artifices. They continued to make 
ſpeches to them (a), and ſtill availed them- 


(a) Valerius Maximus relates that the Tribunes of the 
People having offered to propoſe ſome regulations in re- 
gard to the price of corn, in a time of great ſcarcity, 
Scipio Naſica over- ruled the Aſſembly merely by ſayings 
« Silence Romans; I know better than you what is 
« expedient for the Republic. Which words were no 


„ ſooner heard by the People, than they ſhewed by 4 
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ſelves of their privilege of changing at their 


pleaſure. the place and form of the public 
meetings. When they did not find it poſſible 


by ſuch means to direct the reſolutions of the 
Aſſemblies, they pretended that the omens were 
not favourable, and under this pretext, or others 
of the ſame kind, they diffolved them a. 
And the Tribunes, when they had ſucceeded 
ſo far as to effect an union among themſelves, 
| thus were obliged to ſubmit to the pungent 


mortification of ſeeing thoſe projects which they 
had purſued with infinite labour, and even 


through the greateſt dangers, irrecoverably de- 
ſeated by the moſt deſpicable artifices. 
When, at other times, they ſaw that a con- 


federacy was carrying on with uncommon 


warmth againſt them, and deſpaired of ſuc- 


« filence full of veneration, that they were more affected 


* by his authority, than by the neceſſity of providing 


« for their own ſubſiſtence, '—Tacete, quæſo, Quirites. 


Plus enim ego quam vo guid reipublice expediat intelli g. 


2ug voce audit, omnes pleno venerationis ſilentio, majorem 
Jus autoritatis quam alimentorum ſuorum curam egerunt. 

(a) Quid enim majus eft, ft de jure Augurum querimus, lays 
Tully, who himſelf was an Augur, and a Senator into 


the bargain, gaam poſſe a ſummis imperiis GO ſummis pote= 
ſlatibus Comitatus & Concilia, vel inſtituta dimittere, wel 


habita reſcindere ! Quid gravius, quam rem ſuſceptam diri mi, 
i unus Augur avium (id eſt, alum diem) dixerit ! — See 


De Legib. lib. ii. F 12. 
84 
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ceeding by employing expedients of the 2. 0 
bove kind, or were afraid of diminiſhing M irt 
their efficacy by a too frequent uſe of them peo 
they betook themſelves to other ſtratagem | 
They then conferred on the Conſuls, by the 
means of a ſhort form of words for the o Was 
caſion (a/ an abſolute power over. the lives 
the Citizens, or even appointed a Dictata 5 
The People, at the fight of the State ma 
querade which was diſplayed before then, Wcom 
were ſure to fink into a ſtate of conſternation 
and the Tribunes, however clearly they mig 
ſee through the artifice, alſo trembled in thi F: 
turn, when they thus beheld themſelves lh E: mon 
without defenders (5%. C 

At other times, they brought falſe ace b: 
ſations againſt the Tribunes before the Adil" 
bly itſelf; or, by privately flandering tha 


with the People, they totally deprived them ; Tr 
their confidence, It was through artifices « 3 the 
this kind, that the People were brought to H sem 


hold, without concern, the murder of Tibet 


(a) Vidkat Conſul ze guid detrimenti Reſpublica capiat. 

(4) „ The Tribunes of the People,” ſays Livy, ub I 
was a great admirer of the Ariſtocratical power, uM 
« the People themſelves, durſt neither lift up their et 


« nor even mutter, in the preſence of the Dictataſ , (a) 
Nec adverſus Dictatoriam vim, aut Tribuni plebis, aut il r 
of th 


Plebs, attollere oculos, aut hiſcere, audebant See Ti a 
Liv. lib. vi. $ 16. 5 


Gracchus, the only Roman that was really 
Wvictuous,—the only one who truly loved the 
WPcople. It was alſo in the ſame manner that 
Caius, who was not deterred by his brother's 
fate from purſuing the ſame plan of conduct, 
vas in the end fo entirely forſaken by the Peo- 
b ple, that nobody could be found among them 
who would even lend him a horſe to fly from 
the fury of the Nobles; and he was at laſt 
compelled to lay violent hands upon himſelf, 

hile he invoked the wrath of the Gods on his 
7 tnconſtant fellow-citizens. 

j At other times, they raiſed diviſions a- 
6 Wmong the People. Formidable combinations 
broke out, on a ſudden, on the eve of im- 
- bortant tranſactions; ; and all moderate Men 
Naroided attending Aſſemblies, where they ſaw 
| that all was to be tumulr and confuſion. 

In fine, that nothing might be wanting to 
E the inſolence with which they treated the Aſ- 
5 ſemblies of the People, they ſometimes falſt- 
3 Wfcd the declarations of the number of the votes; 
Y they even once went ſo far as to carry off the 
1 Jurns into which the Citizens were to throw 
Iiheir ſuffrages (a fo 


| (a) The reader with reſpect to all the above obſerva- 
ons, may ſee Plutarch's Lives, particularly the Lives 
Jof the two Gracchi, I mult add, that I have avoided 
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c HA P. VIII. 


The Subjeft concluded. — Effects that have reſulted, 


in the Engliſh Government, from the People's 


Power being completely r to their Repre. 


ee 


UT when the People have entirely truſted 


their power to a moderate number of 
perſons, affairs immediately take a widely dif- 


ferent turn. Thoſe who govern are from that 


moment obliged to leave off all thoſe ſtrata- 
gems which had hitherto enſured their ſucceſs, 


Inſtead of thoſe Aſſemblies which they affected 
to deſpiſe, and were perpetually comparing to 


ſtorms, or to the current of the Euripus [a), 


drawing any inſtance from thoſe Aſſemblies in which one 
half of the people were made to arm themſelves againſt 
the other, I have here only alluded to thoſe times 
which immediately either preceded or followed the third 
Punic war, that is, of thoſe which are commonly called 
the be/? period of the Republic. 


(a) Tully makes no end of his ſimiles on this ſubject. 
Quod enim fretum, quem Euripum, tot motus, tantas & 


tam varias habere putatis agitationes fluctuum, quantas per- 
turbationes & guantos &ſtus habet ratio Comitiorum ? See 


Orat. pro Murænà.— Concio, ſays he in another place, qu2 


ex imperitiſſimis conſtat, &c, De Amicitia, F 25. 
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andinregard to which they accordingly thought 
themſelves at liberty to paſs over the rules of 
Juſtice, they now find that they have to deal 
with Men who are their equals in point of edu- | 
cation and knowledge, and their inferiors only 1 
in point of rank and form. They, in conſe- 1 
quence, ſoon find it neceſſary to adopt quite 108 
different methods; and, above all, become very 1 
careful not to talk to them any more about 
the ſacred chickens, the Tie or black days, 
and the Sibylline books. — As they ſee their 
new adverſaries expect to have a proper regard 
paid to them, that ſingle circumſtance inſpires 
them with it: — as they ſee them act in a regu- 
ur manner, obſerve conſtant rules, in a word 
proceed with form, they come to look upon 
them with reſpe&, from the very ſame reaſon 
| which makes them themſelves to be reverenced 
by the People. 

The Repreſentatives of the People, on the 
other hand, do not fail ſoon to procure for 
themſelves every advantage that may enable 
them effectually to uſe the powers with which 
they have been intruſted, and to adopt every 
rule of proceeding that may make their reſo- 
lutions to be truly the reſult of reflection and 
deliberation. Thus it was that the Repreſen- 
tatives of the Engliſh Nation, ſoon after their 
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263 THE CONSTITUTION 
firſt eſtabliſhment, became formed into a ſepa- 


rate Aſſembly: : they afterwards obtained the of 
liberty of appointing a Preſident :—ſoon after, T 
they inſiſted upon their being conſulted on the ab 
laſt form of the Acts to which they had given ſp 
riſe : —laſtly, they infiſted on Besser! fram- of 
ing them themſelves, de 
In order to prevent any pofibility of ſurpriz th 
in the courſe of their proceedings, it is a ſettled hi 
rule with them, that every propoſition, or bill, ha 
muſt be read three times, at different prefixed £0 
days, before it can receive a final ſanction : a 
and before each reading of the bill, as well as hi 
at its firſt introduction, an expreſs reſolution lib 
muſt be taken to continue it under confider- 
ation. If the bill be rejected, in any one of co 
thoſe ſeveral operations, it muſt be dropped, Ve: 
and cannot be propoſed an array the ſame the 
Seſfion 0 . ä all 
pe. 
(00 It is moreover a ſettled role i in the Houſe of Com- M. 
mons, that no Member is to ſpeak more than once in the ny 
ſame day. When the number and nature of the clauſes 
of a Bill require that it ſhould be diſcuſſed in a freer man- 8 
ner, a Committee is appointed for that purpoſe, who : 
are to make their report afterwards to the Houle. 5 
When the ſubject is of importance, this Committee is # 
formed of the whole Houſe; which till continues to ſt tne 
in the ſame place, but in a leſs ſolemn manner, and VR 
under another Preſident, who is called the Chairmau of 1. 


the Committee. In order to form the Houſe again, the 
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The Commons have been, above all, jealous 
of the freedom of ſpeech in their aſſembly. 
They have expreſly ſtipulated, as we have 
above mentioned, that none of their words. or 
ſpeeches ſhould be queſtioned in any place out 


of their Houſe, In fine, in order to keep their 
deliberations free from every kind of influence, 
they have denied their Prefident the right to give 


his vote, or even his opinion :—they moreover 
have ſettled it as a rule, not only that the King 
could not ſend to them any expreſs propoſals 
about laws,. or other ſubjects, but even that 
his name ſhould never be mentioned in the de- 
liberations (a). 7H 

But that circumſtance which, of all athens 
conſtitutes. the ſuperior excellence of a Go- 
vernment in which the People act only through 
their Repreſentatives, that 1s, by means of an 


aſſembly formed of a moderate number of 


perſons, and in which it is poſſible for every 
Member to propoſe new ſubjects, and to argue 
and e 5 queſtions that ariſe, is that 


mace is replaced on the Table, and the Speaker goes 
again into his chair. 


(a) If any perſon. were to mention in his ſpeech, what. 


the King aviſhes ſhould be, would be glad to ſee, &c. he 
would be immediately called to order, for attempting to 
fluence the debate. | 
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ſuch a Conſtitution is the only one that is ca. 
pable of the immenſe advantage, and of which 
I do not know if I have been able to convey 


an adequate idea to the reader when I men- 
tioned it before (a), I mean that of putting 
into the hands of the People the moving {prings 
of the Legiſlative authority. 
« In a Conſtitution where the People at large 
excerciſe the function of enacting the Laws, 
as it is only to thoſe perſons towards whom the 
Citizens are accuſtomed to turn their eyes, 
that is to the very Men who govern, that 
the Aſſembly have either time or inclination 
to liſten, they acquire, at length, as has con- 
ſtantly been the caſe in all Republics, the ex- 
cluſive right of propoſing, if they pleaſe, 


when they pleaſe, in what manner they pleaſe, 


A . prerogative this, of ſuch extent, that it 
would ſuffice to put an aſſembly formed of 
Men of the greateſt parts, at the mercy of a 
few dunces, and renders completely illuſory the 
boaſted power of the People. Nay more, as 
this prerogative is thus placed in the very 
hands of the adverſaries of the People, it 


forces the People to remain expoſed to their 


attacks, in a condition perpetually paſſive, 


(a) See chap. iv, of this Book, 
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and takes from them the only legal means by 
which they might effectually * their uſur- 
pations. 5 | 
To expreſs the whole in a few words. f A 
repreſentative Conſtitution places the remedy 
in the hands of thoſe who feel the diſorder; 
but a popular Conſtitution places the remedy 
in the hands of thoſe who cauſe it; and it is 
neceſſarily productive, in the event, of the 
misfortune - of the political calamity, of truſt- 
ing the care and the means of repreſſing the 
invaſions of power, to the Men who have the 
enjoyment of power. 
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CH A P. IX. 
A farther Diſadvantage of Republican Govern- 
nents.— The People are neceſſarily "I by 
thoſe in. whom they truſt. 


OWEVER, thoſe general aſſemblies of a 
People who were made to determine 
upon things which they neither underſtood nor - nd 
examined, — that general confuſion in which + j 1 
the Ambitious could at all times hide their . 
artifices, and carry on their ſchemes with ſafety, 


vere not the only evils attending the ancient 
Commonyealths. There was a more ſecret 
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defect, and . defect that ſtruck immediately 


at the very vitals of it, inherent in that kind 
of Government. | 

It was impoſſible for the People ever to have 
faithful defenders. Neither thoſe whom they 
had expreſly choſen, nor thoſe whom ſome per- 
ſonal advantages enabled to govern the Aſſem- 
blies (for the only uſe, I muſt repeat it, which 
the People ever make-of their power, is either 


to give it away, or allow it to be taken from 


them) could poſſibly be united to them by any 
common feeling of the-ſame concerns. As their 


influence put them, in a great meaſure, upon 


a level with thoſe who were inveſted with thc 
executive authority, they cared little to reftrain 
oppreſſions out of the reach of which they ſay 
_ themſelves placed. Nay, they feared they 
ſhould thereby leflen a power which they knew 
was one day to be their own; if they had not 
even already an actual ſhare-in it (a). 


Thus, at Rome, the only end which the 


Tribunes ever purſued with any degree of fin- 


(a) How could it be expected that Men who en- 
tertained views of being Prætors, would endeavour to 
reſtrain the power of the Prætors,— that Men who 
aimed at being one day Conſuls, would wiſh- to limit the 
power of the Conſuls,—that Men whom their influence 
among the People made ſure. of getting into the Senate, 


would ſeriouſly endeavour to confine the authority of the 
Senate ? | 


/ 
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cerity and perſeverance, was to procure to 5 the 


people, that is to themſelves, an admiſſion 
to all the different dignities in the Republic. 


After having obtained that a law ſhould be en« 
ated for admitting Plebeians to the Conſul- 


ſhip, they procured for them the liberty of in- 


termarrying with the Patricians. They after- 
wards rendered them admiſſible to the Dicta- 
torſhip, to the office of military Tribune, to 

the Cenſorſhip: in a word, the only uſe they 
made of the power of the People, was toincreaſe 


privileges which they called the privileges of 


all, though they and their friends alone were 
ever likely to have the enjoyment of them. 


But we do not find that they ever employed 
the power of the People in things really bene- 


ficial to the People. We do not find that they 
ever ſet bounds to the terrible power of its 


Magiſtrates, that they ever repreſſed that claſs 
of Citizens who knew how to make their 


crimes paſs uncenſured, —in' a word that they 
erer endeavoured, on the one hand to regulate, 
and on the other to ſtrengthen, the judical 


power; precautions theſe, without which men 


might ſtruggle to the end of time, and never 
Utain true liberty * 5 g 


(a) Without ſuch. precautions laws muſt always be 
s Pope expreſſes it, 


Still for the ſtrong too weak, the BP too ſtrong,” 
. ee 


0 


* 
” 2 8 8 
. . > : > 8 
my 3 : - n * 

* 1 r LOSES he rig? « 
es vgs E e XX; 
IA, 8 : = 

Pp 


go 2 
3 
3 ee 


2 _ T * < 
2 — . 5 . oi 
, CO RET gag? ? 5 : * in ABT, 3 RE: SEP gent 
3 1 S Ie adn B28 Ee WR LEE TLIC 55-66 LE ND 
r 1 r 28 4 8 
£42 ES . r E Fr 
X Re > 2 — 1 8 q * — = - Nr F 
8 — P > f 8 ** 5 
V. 5 4 
2 I 


—.— 
7 


— 


ny 


N 
e 
1 


. 
e. = 
5 
£ 


SY 
2 2 


* 
N. 
* Lf 
N 
5 2 
5 
4 2 
2 __ 
* a . 
* * 7 
5 e 
Wl * 1 
Oo * 7 
1 Tk 
A} "8 4 * 
mw * 
$3. 5 4* 
I © 07 
WW. 7 
>: 87 YT. 
727 22 
2 1 
43 * 
53 4 * 
of WIS! 
9 
2 
8 
9 
N 
. 
7" 
£ „ 
* 
« 
3 
1 
28 
” 
4 $84 bo 
n 
VE A 
0 5 
6-8 „ 
\ JF 
MEE N 
. BA 
1 te By 
25 L* 6 
7 5 >} 
Ws # 

\ 5 
is * 
* + 7 & 

WE, 3 
ue) OS 
2 
. 
- 1 
.*5 
BY 
* 
14 
* « 
2 45 £185 
1 ; 
CES * 5 "Af 
* n 8 * 

e 41 

= Hoax. Wet 
SW 
$5 

| hs C 

no 

$3 
6 . 
0 . Gi PY 4 
8 

/ F 
* 
. » 

£ * 

3 * 
285 45 
3 den 
4 -Þ : 
D- + 
by #15 - 88 
[7M 
. 
* 3 
— 8 
+ 
„ " 
8 
= 
* 50 4 
bi4 4+ 3 
185 0 
*Y ; 
1 4348 
Xx 4 . 
per "IMs 4 
\ * 
Pa 
FOG 
3X 1 5 
q 2 
* 
. 9 
"os - 
18 * 
'Y 7 + 
Ad a £ 
Fa ol 2 
2 by © 
n 8 
3 
N R 
| 2 5 
5 
EEG 
„ 4 . 
; 2 > 4 
WY i 
3 2 
TR . 
W \ - 
vw x 2 
* 4 Ky 
1 7 
- 3 . 
3 
ie 
* 
8 9 
2 
wh * 3 
2 3-534 
. 7 Fly * 
. Fa * 
. 15 
2 ES: 
4 ee 
7 . PF. Ii * 
e 
£9 1 "EL 
1 7 1 
. a 2 
Wa V hage? 
BY Ax $4 
1 */ „ 
1 4 
+0 3 = % 
5 125 

oy * . 
% © 

; Fer 

a 5% 

6 LDN 

2 KN Kot 
3 1 

* „ 
N 

2 2 

4 TBE 
N 4.5 
* 871 
4 5 

IF 
5 
56 x 
. % 
by 
25 72 
1 * 4 
\ 7 ry 
$f 
x 7e 
2 8559 
* 7 
1 
* . 5 * 
4 2. 
v.08 2 
m2 2 8 
TN 
— MF 
is 9 > 
7 : 
ob 1 
3 4 
* 3 
4 a 
Ne 
ve 7. 
n 
5 N 
* 
7 
5 


* 
269 n 
os n —— —̃ä — 
En >. a <0 2 
S earned EE 


vo Gs q 
— + Fas 


55 


2 


Sr 8 
5 — 


' 3 re, 8 5 2 
p< - * 3 4 2 * 9 
3 — 9 
i n by . x} 44 
e 
2 : R 
, n C 72 - 4 * 1 1 4 $52 
_ * 4 er 4 - = 2 0 oy q So i bn rr 4 = 
r 8 3 Calo . In 1 re _— * 4 
— 5 * Br * 2 * 8 — * 
K ͤ˙—˙ ea ip ts - * n ENLIST 2 
ow” OED ** n r 
- rg Ti. 5 - x — r EN 
SR EINE . hg BG of . — r 
rr. SH”; 5 


a * 
2 
IDEN 8 8 
7 2 2 * — e 
1 — ES 
3 
Y 25 3 * — 


4 4: 
— 2 
wa E — D : 4 1 2 . AA i 
73. Eh R „ Ä o 
r - . * 
— * Xx — 2 . ng 2 
_ "+ 


„ A 
5 = 
me, _ 

” 


* 
. — Ms yy — 
— — 
3 OR” << 


29s THE CONSTITUTION 


defect, and a defect that ſtruck immediately 
at the very vitals of it, inherent in that kind 
of Government. 
It was impoſſible for the People ever to ! 
5 faithful defenders. Neither thoſe whom they 
had expreſly choſen, nor thoſe whom ſome per. 
ſonal advantages enabled to govern the Aſſem- 
blies (for the only uſe, I muſt repeat it, which 
the People ever make of their power, is either 
to give it away, or allow it to be taken from 
them) could poſſibly be united to them by any 
common feeling of the ſame concerns. As their 
influence put them, in a great meaſure, upon 
a level with thoſe who were inveſted with the 
executive authority, they cared little to reſtrain 
oppreſſions out of the reach of which they ſaw 
_ themſelves placed. Nay, they feared they 
| ſhould thereby leſſen a power which they knew 
was one day to be their own; if they had not 
even already an actual ſhare in it (a). 
Thus, at Rome, the only end which the 
Tribunes ever purſued with any degree of ſin- 


(a) How could it be expected that Men who en- 
tertained views of being Prætors, would endeavour to 
reſtrain the power of the Prætors, — that Men who 
aimed at being one day Conſuls, would wiſh to limit the 
power of the Conſuls, — that Men whom their influence 
among the People made ſure of getting into the Senate, 


would ange 01 endeavour to confine the authority of the 
Senate ? 
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cerity and perſeverance, was to procure to the 


people, that is to themſelves, an admiſſion 


to all the different dignities in the Republic. 


After having obtained that a law ſhould be en- 
acted for admitting Plebeians to the Conſul- 
ſhip, they procured for them the liberty of in- 

termartying with the Patricians. They after- 
| wards rendered them admiſfible to the Dicta- 
torſhip, to the office of military Tribune, to 
the Cenſorſhip: in'a word, the only uſe they 
made of the power of the People, was to increaſe 


privileges which they called the privileges of 
all, though they and their friends alone were 


ever likely to have the enjoyment of them. 
But we do not find that they ever employed 
the power of the People in things really bene- 


ficial to the People, We do not find that they 


ever ſet bounds to the terrible power of its 
Magiſtrates, that they ever repreſſed that claſs 
of Citizens who knew how to make their 
crimes paſs uncenſured, —in' a word that they 
erer endeavoured, on the one hand to regulate, 
and on the other to ſtrengthen, the judical 
power; precautions theſe, without which men 
might ſtruggle to the end of time, and never 
Rtain true moor (00. „%% 201, 


a) Without "EY precautions, laws: muſt always be 
as Pope expreſles it, 


* Still for the ſtrong too weak, the weak too ſtrong,” 
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And indeed the judicial power, that ſure cri 
 rerion of the goodneſs of A. Government, was al. 
ways, at Rome, a mere inſtrument of tyranny. 
The Conſuls were at all times inveſted with 
an abſolute power over the lives of the Citizens. 
The Dictators poſſeſſed the ſame right: ſo did 
the Prætors, the Tribunes of the People, the 
judicial Commiſſioners named by the Senate, 
and ſo, of courſe, did the Senate itſelf; and 
the fact of the three hundred and ſeventy 
deſerters whom it commanded to be thrown 
down at one time, as Livy relates, from the 
Tarpeian rock, ſufficiently ſhews that it well 
knew how to exert its power npon occaſion. 
It even may be ſaid, that, at Rome, the 
power of life and death, or rather the right of 
killing, was annexed to every kind of autho- 
'Tity. whatever, even to that which reſults from 
mere influence, or wealth; and the only cone 
quence of the murder of the Gracchi, which 
was accompanied by the flaughter of three 

hundred, and afterwards of four thouſand un- 
armed Citizens, whom the Nobles kxocked a 
the head, was to engage the Senate to erect a 
Temple to Concord. The Lex Porcia de ſergo (i 
vium, which has been ſo much celebrated, was 
attended with no other effect but that of more 
completely ſecuring againſt the danger of a re- 
taliation, ſuch Conſuls, Prætors, Queſtors, &. 


2s, like Verres, cauſed the inferior Citizens of 


death upon As through mere Caprice and 
cruelty (a). 15 6 
In fine, iothing can more completely. ſhew 
to what degree the Tribunes had forſaken the 
intereſts of the People, whom they were ap- 
pointed to defend, than the fact of their having 
| allowed the Senate to inveſt itſelf with the power 
of taxation: they even ſuffered it to aſſume to 
itlelf the power, not only of diſpenſing with 
the laws, but alſo of abrogating them (5). 


(a) If we tern our eyes to Lacedæmon, we ſhall ſee, 
from ſeveral inſtances of the juſtice of the Ephor?, that 
matters were little better ordered there, in regard to the 
alminiſtration of public juſtice. And in Athens itſelf, 
yhich is the only one of the ancient Commonwealths 
in which the people ſeem to have enjoyed any degree of 
real liberty, we ſee the Magiſtrates proceed nearly in 
the ſame manner as they now do among the Turks: 
nd I think no other proof needs to be given than the 
tory of that Barber in the Pirzus, who having ſpread 
about the Town the news of the overthrow of = 
Athenians in Sicily, which he had heard from 
iranger who had topped at his ſhop, was put to 90 
torture, by the command of the Archons, becauſe he 
could not tell the name of his author, —See Plat. Life of 
Nicias, 

- (6) There are a Inſtinces of the Conſuls tak- 
np away from the Capitol the tables of the laws paſſed 
under their predeceſſors. Nor was this, as we might 
it firſt be tempted to believe, an act of violence Which 


11 


Rome to be ſcourged with rods, and put to 
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In a word, a8 che neceſſury conſequence of 
the rommunicability of power, a circumſtance ef. 
ſentially inherent in the republican form of go. 
vernment, it is impoſſible for it ever to be re 
ſtrained within certain rules. Thoſe who are 
in a condition t6 control it, from that very 
circumſtance, become its defenders. "Though 
they may have riſen, as we may ſuppoſe, from 
the humbleft ſtations, and ſuch as ſeemed to- 
tally to preclude them from all ambitious 
views, they have no ſooner reached a certain 
degree of eminence, than they begin to ain 
higher. Their endeavours had at firſt no other 
object, as they profeſſed, and perhaps with fin- 
cerity, than to ſee the laws impartially exe. 
cuted: their only view now is to ſet them- 
ſelves” above them; and ſeeing themſelves 
raiſed to the level of a claſs of Men who pol- 


ſucceſs alone ld ; juſtify; ; it was a a conſequence of the 
acknowledged power enjoyed by the Senate, cajus erat 
"$f aviſimum judicium de jure legum, as we may ſee in ſe 
yeral places in Tully. Nay, the Augurs themſelves, à 
Tully informs. us, enjoyed the ſame privilege, * If laws 
© have not been laid before the people, in the legal 
| « „form, they (the Augurs) may ſet them aſide; as 5 
« done with reſpe& to the Lex Tetia, by the decree of 
the College, and to the ages Liviæ, by the advice 0 
7 P hilip, who was Conſul and Augur.“ Legen fi 1 
Jure rogata oft, zollere pofſunt; ut Tetiam, decreto Collegit 
wt Livias, confelio Philippi, Conſulis & Auguris— dee De 
Legib. lib. ii. LIN 
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leſs all the power, and enjoys all the adyantages, 
in the State, they make haſte to aſſociate them- 
| ſelves RR // 8 


| Perſonal power and independence on the 
Jaws, being, in ſuch States, the immediate con- 
ſequence of the favour of the People, they 


betrayed.  Corrupting, as it were, every thing 


a Man, but they thereby attack his virtue; 
they cannot raiſe him, without immediately 
bfing him and weakening their own cauſe; 


{s) Which always proves an ealy thing. It is in 


Mev who are at the bead of the State, to keep a 
watchful eye over the People, in order to draw over to 


confiderable influence among them; and this they are 
(add indeed muft be) the more attentive to do, in pro- 
cratiezl. 


The Conſtitation of Rome had even made expreſs 
it once remove any Citizen into what Tribe they 


clieve that they made a political uſe of this privilege ; 
but it was moreover 3 ſettled rule, that all perſons who 
lad been promoted to any public office by the People, 
ich as the Conſulmip, the Edileſhip, or Tribuneſhip, be- 
ame 15% facto, members of the Senate. See Middletog's 


- 


Diſertation on the Roman Senate. 
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they touch, they cannot ſhow a preference to 


Commonwealths the particular care of that claſs of 
their own party any Man who happens to acquire a 
portion as the nature of the Government is more demo- 


proviſions on that ſubject, Not only the Cenſors could 


pleaſed, and even into the Senate, and we may caſily | 
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nay, they! inſpire him with views directly op- 
pofite to their own, and ſend him to join 
and increaſe the number of their enemies. 
Thus, at Rome, after the feeble barrier 
which” excluded the People from offices of 
power and dignity had been thrown down, the 
great Plebeians, whom the votes of the Peo- 
ple began to raiſe to thoſe offices, were imme- 
diately received into the Senate, as has been 
juſt now obſerved: From that period, thei 
families began to form, in conjunction with 
the ancient Patrician ' families, 4 new combi- 
| nation or political aflociationof perſons (a]; and 
a5 this combination was formed of no particular 
Claſs, of Citizens, but of all thoſe in general 
Who had influence enough to gain admittance 
into it, a fingle overgrown head | was now to 
be eh in the Republic, Which, conſiſting 
N of all thoſe who. had either wealth or power 
f any kind, and diſpoſing at will of the laws 
and ꝗ che power of the People (9 ſoon loft al 
reard't to moderation and e 


1 a) Cittee Nobiles and 8 2 Hrs | 1 

9 It Was, in ſeveral 1eſpedts, a 8 for the Peg: 
ple of Rome, Whatever may! have been ſaid to the con- 
| traty by che Writers on this ſubject, chat the diſtinction 

between the Patricians and the Plebeians was ever aboliſh- 

5 ed; 2 though, to ſay the truth, this was 1 event \ wr) 
| gould : not be. + | 


Fe 
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Every Conſtitution, 5 therefore, w bate ver r may 
be its form, which does not provide for incon- 
veniences of the kind here mentioned, 185 Aa 
Conſtitution eſſentially imperfect. IT" is in 


Man himſelf that the ſource of the evils to 


be remedied, lies; general precautions there- 


fore can alone prevent them. If it be a fatal 
error entirely to rely on the juſtice and equity 


r 


of thoſe who govern, it is an error no leſs dan- 
gerous to imagine, that, while virtue and mode- 


tation are the conſtant companions of thoſe 
cho oppoſe the abuſes of Power, all ambi- 


tion, alt thirſt: after dominion, haye retired to 


the other party. ok Oo Oo 
Though wiſe Men ſometimes may, led aftray 
by. the power of names and the heat of po- 


htical, contentions, loſe night of what ought 
to be their real aim, they nevertheleſs, know 
that i it is not againſt the Appii, the Coruncanii, 
the Cetbepi, but againſt all thoſe who can in- 


fluence, the, execution of the laws, that 


cautions ought to be taken, —that it is 00 
the Conſul, the Prætor, the Archon, the Mi- 
niſter, the King, whom we ought to dread, 
nor the Tribune or the Repreſentative of the 
People, on whom we ought implicitly to rely; 
but that all thoſe perſons, without diſtinction, 
ought to 0 the objects of our jealouſy, who, 
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230 THE CONSTITUTION 


by any methods, and under any names what. 
ſoeyer, have acquired the means or turning 
againſt each individual the collective firength | 
of all, and have fo ordered things around them, 
ſelves, that whoever attempts to. refiſt them, 
is ſure to ag ul een vor not « 2 
thouſand, 
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1 CHAP, & 40 9958 
Fundamental difference between the "th. "PG 
2” ment, and the Governments, juſt deſeribed.— In 
Eugland all. Executive. Authority is placed out of iſ 
the hands of thoſe in whom the People truſt, Uf. 
Wn of the Porter of the Grown, 


N what manner then, has the Engliſh Con- 
ſtitution contrived to find a remedy for evils 
which, from the very nature of Men and things, 

ſeem to be irremediable ? How has it found 

means to oblige thoſe perſons to whom the 

People have given up their power, to make 

them eſſectual and laſting returns of gratitude? 

thoſe who enjoy an exchifive authority, to ſeek 

me advantage of all —thoſe who make the 
Ls laws, to make only equitable ones ?—It has 
been by ſubjecting them themſelves to thoſe 

laws, and for that purpoſe excluding them 


from all ſhare ip the execution of them, 


2 i * — 7 ; EE > 
— : * 5 x. 3 
— ** 8 2nd ». as Ss 


WT LN Wh ATN 2282 


Thus, the Parliament can eſtabliſh as nume - 
tous a ſtanding army as it pleaſes; but imme 
diately another Power comes ſor ward, which 
takes the abſolute command of it, which fills 

all the poſts in it, and dixects ita motions at its 
pleaſure, The Parliament may lay ne taxes; 
but immediately another Power ſeizes u 

the produce of them, and. alone enjoys the ad- 
1 and glory ariſing from the diſpoſal of 
The Parliament may even, if you. 
WT the, laws on which, the ſafety of tho 


14 


Subject. i is grounded; but it is not their own 
caprices and arbitrary boni it is the ca- 
price and paſſions of other Men, which they 
will have gratifled, when 17 8 wall thus wo. 
overthrown the columns of public liberty. 

And the Engliſh Conſtitution has not als 
excluded from ay mare f in the Execution af 
the laws, thoſe. in Whom the People truſt for 
the enacting of them, but it has alſo taken 
from them what wauld have had the ſame per- 
niciqus influence on their deliberations—the 
hope af ever invading that executive auehotity, 
and transfering it to themſel ve. 
This authority has been made in Eaplatid:" 
one ſingle, indivifible; prerogative ; it has been 
made for ever the unalienable attribute of ane 
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2 theragainſ all poſſibility of invaſions from in- 


' ehed by every ching that can attract and fix 
the attention and reverence of the people. The 


power of conferring, and withdrawing, places 


tive Ras been delegated: a paſfive ſhare in- 


to the State, be truſted to him, but by means 


manent Power in the State, The Generals, 
the Miniſters of State, are ſo only by the con- 
tinuance of his pleaſure. He would even diſ- 
miſs the Parliament themſelves, if ever he 
ſaw them begin to entertain dangerous defigns; 
| " he needs wy ſay one word to dif | 


4 one perſon; marked out and aſcertained before. 
band by ſolemn laws and long eſtabliſhed cul. 


tom; and all the active forces in the Stat 
haye been left at his diſpoſal. Il Gi 


In order to ſecure this prerogative Kill far. 


dividuals, it has been heightened and ſtrength- 


and employmenrs has alſo been added to it, and 
ambition irfetf has thus been . in its 
defence, and ſervice. 3 

A mare in the Legiſlative | power Wy all 
been given to the Man to whom this | preroga. 


I the only one that can, with fafet 


of which he is enabled to defeat eneey attemp! 
Arial his conſtitutional authority. Ph 
Laſtly, he is the only felf-exiſting and per- 
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every power in the State that may threaten 
his authority. Formidable prerogatives theſe; 4 
but with regard to which we ſhall be inclined 
to lay afide our apprehenſions, if we reflect, 
on the one hand, on the great privileges of 
the People by which they have been counter- 
balanced, and on the other, on the happy con- 
ſequences that . from their being thus 
united together. CCC ON | 
From this unity, and, if T may ſo expreſs : 
myſelf, this total ſequeſtration ' of the Execu- 
tive authority, this advantageous conſequence 


in the firſt place follows, which has been men- 
tioned in a preceding Chapter, that the atten- 
tion of the whole Nation 18 directed to one 
and the ſame. object. The People; befides, 
enjoy this moſt eſſential advantage, which they 
would vainly endeavour to obtain under the 
government of many, they can give their 
confidence, without giving power over them- 
ſelves, and againſt themſelves ;: they can ap- 
point Truſtees, and yet. not | 5 ee 
Maſters. 58 i ons Star yd vide fon 
Thoſe Men to Whg FR People have: dee. 5 
gated the power of framing the Laws, are 
thereby made ſure to feel the whole preſſure 


pt. Rem. They can increaſe the prerogatives 
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204 THE CONSTITUTION 
of the executive authority, „but they cannot in- 


veſt themſelves with it: —they have it not in 
their power to comm wank its eee e my 


can unbind its hands, 

They are made to ator ir i. importance, 
nay they are indebted for their exiſtence, to 
the need in which that Power ſtands of their 
aſſiſtance; and they know that they would 


no ſooner have abuſed the truſt ef the People, | 


and completed the treacherous -work, than 


they would ſee themſelves diffolved; ſpurned, 


like. inſtruments now. ſpent, and become uſeleſs. 


This fame diſpoſition of things alſo prevents 


in England, that eſſential defect, inherent in 


rhe Goyernment of many, which has been de- 


ſcribed in the preceding Chapter. 


In that fort; of Government, the cauſe of 


the People, as has been obſerved, is conti- 


nually deſerted and betrayed. The arbitrary 
prexogatives of the governing Powers are at 


all times either openly or ſecretly favoured, 
not anly by thoſe in whoſe poſſeſſion they are, 


not only by thoſe who have good reafon to 


hope that they ſhall at | ſome future time ſhare 


in the exerciſe of them, but alſo by the whole 
_croud of thoſe Men who, in conſequence of 
dhe natural difpoſition of Mankind to over. 


 @d 
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rate their own advantages, fondly imagine, ei- 


ther that they ſhall one day enjoy ſome branch 

of this governing authority, or that they are 
even already, in ſome oy. of other, affociated 
to it. 


England, the indiviſible, unalienable attribute 
of one alone, all other perſons in the State are, 
iſo facto, intereſted to confine it within its due 
bounds, Liberty is thus made the common 
cauſe of all : the laws that ſecure it are ſup- 
ported by Men of every rank and order; and 


the Habeas Corpus Act, for inſtance, is as 
zcalouſly defended by the Hrſt Nobleman in 


the Kingdom, as by the meaneſt Subject. 

Even the Miniſter himſelf, in conſequence 
of this inalienability of the executive authority, 
is equally intereſted with his fellow-citizens 


to maintain the laws on which public lberty ; 
is founded, He knows, in the midſt of his 
ſchemes for enjoying or retaining his authority, 
that a Court-intrigue, or a caprice, may at 
every inſtant confound him with the multitude, 


and the rancour of a ſucceſſor long kept out, 
ſend him to lipger in the ſame jail which his 
temporary paſſions might tempt him to prepare. 
for others. | 1 


— 


But as this 1 has been e i 
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* In i conſequence of this diſpoſition of things, 


great Men, therefore, are made to join in a 


common cauſe with the People, for reſtraining 


the exceſſes of the governing Power; and, 
which is no leſs eſſential to the public wel- 


fare, they are alſo, from this ſame cauſe, com- 


pelled to reſtrain, the exceſs of their own pri- 
vate power or influence, and a general ſpirit 


of juſtice beomes thus diffuſed through all 
| parts « of the State. 

The wealthy Commoner, the Repreſentative 
of the People, the potent Peer, always having 


before their eyes the view of a formidable 
Power, of a Power from the attempts of 


which they have only the ſhield of the laws 


to protect them, and which would, in the iſſue, 


retaliate an hundred fold upon them their acts 
of violence, are compelled, both to with only 
for equitable laws, and to obſerve them with 


ſcrupulous exactneſs. 
Let then the People dread (it! 1s ry 


to the preſervation of their liberty), but let 
them never entirely ceaſe to love, the Throne, 


that ſole and indiviſible ſeat of all the active 


powers in the State. 


Let them know, it is chat, which, by 


Kid an immenſe ſtrength to the arm of 


Juſtice, has enabled her to bring to account as 


thi 


Cal 


the 


well the moſt nes as the 3 offen- 
| der,—which has ſuppreſſed, and if I may fo 
expreſs myſelf, weeded out all thoſe tyrannies, 


| to grow up in the middle of civil ſocieties, and 
are the more terrible in proportion as they 
feel themſelves to be leſs firmly eſtabliſhed. 
Let them know, it is that, which, by 
making all honours and places depend on the 
will of one Man, has confined within private 
| walls thoſe projects the purſuit of which, in 
former times, ſhook the foundations of whole 
| States, — has changed into intrigues. the con- 


| afford them only matter of amuſement, are the 


monwealths. . 1 8 

It is that, which, leaving to 4 
no other ſecurity for his palace than that which 
che peaſant has for his cottage, has united his 
cauſe to that of this latter, the cauſe of the 
powerful to that of the helpleſs, the cauſe of 


to that of him who is without friends. 
It is the Throne above all, it is this jealous 


ſometimes confederated with, and ſometimes 
adverſe to, each other, which inceſſantly tend 


flits, the outrages of ambition, and that 
thoſe contentions which, in the preſent times, 


Volcanos which ſet in flames the ancient Com- 


the Man of extenfive influence and connections, 


Power, which makes the People ſure that its 
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2388 THE CONSTITUTION 
Repreſentatives never will be any thing more 


than its Repreſentatives : at the ſame time it i; 
the ever ſubſiſting Carthage which vouches to 
it for the duration of ei virtue. 


Ar. XI. 


De Powers wh the People themſelves 3 
44 1 Elotion of Members of Parliament. 


HE Engliſh Conflitution having eſſen. 
tially connected the fate of the Men to 
whom the People truſt their power, with tha 
of the People themſelves, really ſeems, by 
kat caution alone, to have procured the latter 
A complete ſecurity. 
However, as the viciſſitude of human affairs 
may, in proceſs of time, realize events which 
at firſt had appeared moſt improbable, it might 
happen that the Miniſters of the Executive 
power, notwithſtanding the intereſt they them: 
elves have in the preſervation of public li 
berty, and in ſpite of the precautions exprelly 
taken in order to prevent the effect of their 
influence, ſhould, at length employ ſuch cf 
cacious means of corruption as might bring 
about a ſurrender of ſome of the laws upon 
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which this public liberty is founded. And 
though we ſhould ſuppoſe that ſuch a danger 
| would really be chimerical, it might at leaſt 
happen, that, conniving at a vicious admini- 
ſtration, and being over liberal of the produce 
Jof the labours of the People, the Repreſen- 
tatives of the People might make them ſuffer 
many of the evils which attend worſe forms of 
Government. 

Laſtly, as their duty does not coaſt only 
in preſerving their conſtituents againſt the ca» 
lamities of an arbitrary Government, but more- 
over in procuring them the beſt adminiſtration. 
E poſſible, it might happen that they would 
Emanifeſt, in this reſpect, an indifference which 
would, in its conſequences, amount to a real 
calamity. 
It was therefore neceſſary that the conſti- 
tution ſhould furniſh a remedy for all the 
Ebove caſes; now, it is in the right of ele&. 
ting Members of Parliament, that this remedy 
Wes, 

When the time is come at which the com- 
miffion which the People had given to their 
gelegates expires, they again aſſemble in their 
peveral Towns or Counties: on theſe occaſions 
hey have! it in their power to elect again thoſe 
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of their Repreſentatives whoſe former con- 
duct they approve, and to reje& thoſe who 
have contributed to give riſe to their com- 
plaints. A ſimple remedy this, and which 
only requiring in its application, a knowledge 
of matters of fact, is entirely within the reach 
of the abilities of the People; but a remedy, 
at the fame time, which is the moſt effectual 


that could be applied: for, as the evils com- ot 
plained of, ariſe merely from the peculiar di- ſu 
Poſitions of a certain number of individuals, to 
to ſet aſide thoſe individuals, is to pluck up Wi in 
the evil by the roots. 4 ex 
But I perceive, that, in order to make the ¶ de 


reader ſenſible of the advantages that may ac. 
crue to the People of England, from their 
right of election, there is another of their 
rights, of which it is abſolutely neceſſary that 
1 Wen firſt give an account. 


es QALAS. NL”. 
the daa continued. —Literry "of the Pre . 


A the evils that may be complained of 
5 in a State do not always ariſe merely 


- : from the defect of the laws, but alſo from the 
W 200-execution of them, and this non- execution 
of ſuch a kind, that it is often impoſſible to 


to aſcertain it by any previous definition, Men, 
nn ſeveral States, have been led to ſeek for an 


| to operate, as it were, from the point at 


to ſpeak of the Cenſorial power; a power 
E which may produce excellent effects, but the 
(exerciſe of which (contrary to that of the le- 
giſlative power) mult be left to the People 
C themſelves. 


As the propoſed end of Legiſlation is not, 


ſhave the particular intentions of individuals, 
upon every Cale, known and complied with, 


[the public good on the occafions that ariſe, 
[found out, and eftabliſhed, it is not an eſſential 


2 


or ENGLAND. 2 


ſubject it to any expreſs puniſhment, or even | 
W cxpedient that might ſupply the unavoidable 
| deficiency of legiſlative proviſions, and begin 


which the latter begin to fail: I mean here 


according to what has been above obſerved, to 


but ſolely to have what is moſt conducive to 
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requiſite in legiſlative operations, that every in. 
dividual ſhould be called upon to deliver his 
opinion; and fince this expedient, which at 
firſt fight appears ſo natural, of ſeeking out by 
the advice of all that which concerns all, is 
found liable, when carried into practice, to 
the greateſt inconveniences, we mult not heſ- 
tate to lay it aſide entirely. But as it is the 
opinion of individuals alone, which confſti- 
tutes the check of a cenſorial power, this power 
cannot poſſibly produce its intended effe& 
any farther than this public opinion is made 
known and declared: the ſentiments of the 
People are the only thing in queſtion here: 
therefore it is neceflary that the People ſhould 
ſpeak for themſelves, and manifeſt thoſe ſen- 
timents. A particular Court of Cenſure there- 
fore eſſentially fruſtrates its intended purpoſe; 
it is attended, beſides, with very great incon: 
'" FEnIences,:: a 

As the uſe of ſuch a Goun is to deter- 
mine upon thoſe caſes which lie out of the 
reach of the laws, it cannot be tied down to 
any preciſe regulations. As a farther conſe: 
quence of the arbitrary nature of its functions, it 
cannot even be ſubjected to any conſtitutional 
check; and it continually preſents to the eye 
the view of a power entirely arbitrary, and 
which in its different exertions may affect 


2 — poet „ 


0 


in the ct eruel manner, the peace and _ 
pineſs of individuals. It i is attended, beſides, 
with this very pernicious conſequence, that, 
by dictating to the people their judgments of 
Men or- meaſures, it takes from them that 
freedom of thinking, which is the nobleſt pri- 


@ vilege, as well as the firmeſt ſopport of Li- 
| berty (a). 

We may therefore look upon it as a a far- 

3 ther proof of the ſoundneſs of the principles 


| 0 M. de Monteſquieu, and M. Rouſſeau, And in- 
deed all the Writers on this ſubje& I have met with, 
| beſtow vaſt encomiums on the Cenſorial Tribunal that 
had been inſtituted at Rome ;—they have not been 


| annexed to it, was no other than a piece of State-craft, 


| had been contrived by the Senate as an additional 
means of ſecuring its authority. — Sir Thomas More 
bas alſo adopted ſimilar opinions on the ſubject; 


actions of their Rulgrs, that in his Syſtem of Polity, 
| which he calls 4» Account of LDiapia (the happy Re- 


| totalk about the conduct of Government. 

| I feel a kind of pleaſure, I muſt confeſs, to obſerve 
on this occaſion, that though I have been called by 
| ſome an advocate for Power, I have carried my ideas 
of Liberty farther than many Writers who have men- 
| tioned that word with much enthuſiaſm. 
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aware that this power of Cenſure, lodged in the hands 
| of peculiar Magiſtrates, with other diſcretionary powers 


like thoſe deſcribed in the preceding Chapters, and 


and he is ſo far from allowing the people to canvaſs the 


| gion, i and vine) he makes it death for nnen 
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on which the Engliſh conftitution is founded, 
that it has allotted to the People Mernfelve 
the province of openly canvaſſing and arraign- 
. ing the conduct of thoſe who are inveſted with 
any branch of public authority; and that it has 
thus delivered into the hands of the People 
at large, the exerciſe of the cenſorial power. 
Every ſubject in England has not only 2 
right to preſent petitions to the King, or to tie 
Houſes of Parliament, but he has a Tight 
alſo to lay his complaints and obſervations 
before the Public, by means of an open 
preſs. A formidable right this, to thoſe wi” WM 
rule mankind ; and which, continually dif. | 
pelling the cloud of majeſty by which they 
"are ſurrounded, brings them to a leyel with the 
; reſt of the people, and Airikes at the r be- | 
ing of their authority. © 
And indeed this privilege i is that which has 
been obtained by the Engliſh Nation, with the 
. greateſt difficulty, and lateſt in point of time, 
at the expence of the Executive power. Free 
dom was in every other reſpect already cſta- 
bliſhed, when the Engliſh were ſtill, with 
regard to the public expreſſion of their ſen- 
timents, under reſtraints that may be called 
deſpotic. Hiſtory abounds with inſtances of 
the ſeverity of the Court of Star-Chambet, 
4 


OF ENGLAND: ” bg; 


againſt thoſe who preſumed to write on poli- 


tical ſubjects. It had fixed the number of 


printers and printing- preſſes, and | appoint ed a 


Licenſer, without whoſe approbation no book 


could be publiſned. -Befides, as this Tribunal 


decided matters by its on ſingle authority, 


without the intervention of a Jury, it was al- 
ways ready to find thoſe perſons guilty, whom 
the Court was pleaſed to look upon as ſuch; 


nor was it indeed without ground that Chief 


juſtice Coke, whoſe notions of liberty were 


ſomewhat tainted with the prejudices of the 


times in which he lived, concluded the elo- 


giums he has beſtowed on this Cpurt, with 


ſaying, that “the right inſtitution and orders 
4 thereof being e, it Goth keep all 
«England in quiet.” 

After the Court of lis Cnc, BEL been 
aboliſhed, the Long Parliament, whoſe con- 
duet and aſſumed power were little better qua- 


lified to bear a ſcrutiny, revived the regulations 


2gainſt the freedom of the preſs. Charles the 
Second, and after him James the Second, 


procured farther renewals of them. Theſe 


latter acts having expired in the year 1692, 
were at this æra, although poſterior to the 


Revolution, continued for two years longer ; 
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ſo that it was not till the year 1694, that, 
in conſequence of the Parliament's refuſal to 
continue the prohibitions any longer, the free- 
dom' of the preſs (a privilege which the Exe. 
cutive power could not, it ſeemed, prevail 
upon itſelf to yield up to the Pepe) Was 
finally eſtabliſhed. _ 

In what does then this liberty of: the pres 
preciſely confiſt ? Is it a liberty Teft to every 


one to publiſh any thing that comes into his 
head? to calumniate, to blacken, whomſo- 


ever he pleaſes? No; the ſame laws that pro- 
tect the perſon and the property of the indivi- 
dual, do alſo protect his reputation; and they 
decree againſt libels, when really ſo, puniſh- 


ments of much the ſame kind as are eftabliſh- 


ed in other Countries. But, on the other hand, 
they do not allow, as in other States, that a 


Man ſhould be deemed guilty of a crime for 


merely publiſhing ſomething in print; and 


they appoint a puniſhment only againſt him 
vrho has printed things that are in their nature 


criminal, and who is declared guilty of ſo do- 

ing by twelve of his equals, appointed to de- 

5 termine upon his caſe, with the precautions we 
have before deſcribed. 


The liberty of the preſs, as eſtabliſned in 


England, conſiſts therefore, to define it more 


preciſely, in this, That neither the Courts of 

Juſtice, nor any other Judges whatever, are au- 
thoriſed to take any notice of writings intended 
for the preſs, but are confined to thoſe which 
are actually printed, and muſt, in theſe caſes, 
proceed by the Trial by Jury. : . 

It is even this latter circumſtance which 
more particularly conſtitutes the freedom of 
the preſs. If the Magiſtrates, though con- 
fned in their proceedings to caſes of criminal 
publications, were to be the ſole Judges of 
the criminal nature of the things publiſhed, 
it might eafily happen that, with regard to a 
point which, like this, ſo highly excites the 
jealouſy of the governing Powers, they would 
exert themſelves with ſo much ſpirit and per- 
ſeverance, that they might, at length, ſuc- 
ceed in completely ſtriking off all the heads of 
the hydra. 

But whether the 3 of the Judges be 
exerted at the motion of a private individual, 
or whether it be at the inſtance of the Govern- 
ment itfelf, their ſole office is to declare the 
puniſhment eſtabliſhed by the law :—it is to 
the Jury alone that it belongs to determine 
on the matter of law, as well as on the matter 
of fact; that! is, to determine, not only whe- 
ther the writing which is the ſubje& of the 
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charge has teally been compoſed by the Man 
charged with having done it, and Whether it 
be really meant of the perſon named in the in- 
dierment, —but alſo, whether its contents are 
criminal. MOTT CENLE: LAKE L009 TCO TM SLE 

And though the law i in England d hes not 
allow a Man, profecuted for having publiſhed 
a libel, to offer to ſupport by evidence the 
truth of the facts contained in it; (a mode of 
proceeding which would be attended with very 
miſchievous copfequentes, and is every where 
prohibited), yet (a) as the indictment is to ex- 
preſs that the facts are falſe, malicious, &e, 
and the Jury, at the ſame time, are ſole maſiers | 
of their verdict, that is, may ground it upon 
what canfiderations they pleaſe, it is very pro- 
bable that they would acquit the accuſed party, 
if the facts aſſerted in the writing before them, 
were matter of undoubted truth, and of a ge- 
neral evil tendeney.” They, at leaſt, would 
ecrtainly have it their power. 

And this would Kill more likely be the ah 
if the conduct of the Government itſelf was 
e becauſe, beſides this. conviftion 


(a). In fins fot 3 n individuals, the 
caſe, if 1 miſtake not, is different, and the defendant 1 is 
allowed to prodpce evidence of the facts aſſerted by 
him. 
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which we ſuppoſe in the Jury, of the cer- 
tinty of the facts, they would alſo be in- 
fluenced' by their fenſe of a principle gene. 
rally admitted in England, and which, in 4 
late celebrated cauſe, has been ſtrongly inſiſted 
upon, viz. T hat, 60 though to ſpeak ill of i in- 
« dividuals was deſerving of reprehenfion, 
« yet the public acts of Governinent ought 
(« 4 lie open to public examination, and that 
it was a ſervice done to the State, rh canvaſs 
adden Aud (- e DOR eee ROD 
And indeed this extreme ſecurity with which 
every man in England is enabled to communi- 
cate his ſentiments to the Public, and the ge- 
neral concern which matters relative to the 


Government are always ſure to create, has 


wonderfully. multiplied all kinds of public Pa- 
pers. Befides thoſe which, being publiſhed at 
the end of every year, month, of week, pre⸗ 
ſent ta the reader a recapitulation of every 
thing ihtereſting that may have been done or 
ſaid during their reſpective periods, there are 
ſereral others, which making their appearance 
every day, or every other day, communicate 
to the 1 the ſeveral e taken IT 


? 
"nf # 
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the proſecution. againſt the latter, by. the Attorney 


General, for publiſhing Junius's letter to the King. 
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the Government, as well as the different cauſes 
of any importance, whether civil or Criminal, 
that occur in the Courts of Juſtice, and 
ſketches from the ſpeeches either. of the Ad. 
vocates or the Judges, concerned in the ma- 
nagement and deciſion of them. During the 
time the Parliament continues ſitting, the votes 
or reſolutions of the Houſe of Commons, are 
daily publiſhed by authority; and the moſt 
intereſting ſpeeches in both Houſes, are taken 
down in ſhort-hand, and communicated to the 
Public, in print. ; on 
. Laſtly, the private mods) in 15 Metro- 
polis, and the Country, concur alſo towards 
filling the collection; and as the ſeveral public 
papers circulate, or are tranſcribed into others, 
in the different Country Towns, and even 
find their way into the villages, where every 


Man, down to the labourer, peruſes them with P 
a ſort of eagerneſs, every individual thus be- b 
comes acquainted with the State of the Nation, b 
from one end to the other; and by theſe means 2 
the general intercourſe is ſuch, that the three i 
Kingdoms ſeem as if they were one ſingle Town. | 

And it is this public notoriety of all things, . 
that conſtitutes the ſupplemental power, or . 
check, which, we have above ſaid, is fo uſe b 


ful to 1 the unavoidable inſufficiency 
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of the laws, and keep within their reſpective 
bounds all thoſe perſons who enjoy any "_ | 
of public authority, 

As they are thereby made ſenſible that all 
their actions are expoſed to public view, they 
dare not venture upon thoſe acts of partiality, 
thoſe ſecret cqnniyances at the iniquities of 
particular perſons, or thoſe vexatious practices, 
which the Man in office is but too apt to be 
guilty of, when, exerciſing his office at a 
diſtance from the public eye, and as it were 
in a corner, he is ſatisfied that provided he be 
cautious, he may diſpenſe with being juſt. 
Whatever may be the kind of abuſe in which 
perſons in power may, in ſuch a ſtate of things, 
be tempted to indulge themſelves, they are 
| convinced that their irregularities will be im- 
| mediately divulged. The Juryman, for exam- 
ple, knows that his verdict, the Judge, that 
his direction to the Jury, will preſently be laid 
before the Public: and there is no Man in 
ofice, but who thus finds himſelf compelled, 
in almoſt every inſtance, to chooſe between 
bis duty, and the ſurrender. of all his former 
reputation. - 

It will, I am aware, be thought that ſpeak | 
in too high terms, of the effects produced 
by the 9 5 eee 4 indged confeſs 
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that all the pieces contained in them are not 
patterns of good reaſoning, or of the trueſt 
Attic wit; but, on the other hand, it ſcarcely 
ever happens that a ſubject in which the laus, 
or in general the public welfare, are really con- 
cerned, fails to call forth ſome able writer, 
who, under ſome form or other, communicates 
to the public his obſervations and complaints, 
1 ſhall add here, that, though an upright Man 
labouring for a while under a ſtrong popular 
prejudice, may, ſupported by the conſciouſneſs 
of his innocence, endure with patience the 
ſevereſt imputations, the guilty Man, hearing 
nothing in the reproaches of the public but 
what he knows to be true, and already upbraids 
_ himſelf with, is very far from enjoying any 
fuch comfort; and that, when a man's own 
conſcience takes part againſt him, the moſt 
deſpicable . is ee to wound him to 
the quick (a). 1 


(a) f ſhall take this W to ae chat the li- 
berty of the preſs is fo far from being i injurious to the 
reputation of individuals, (as ſome perſons have com- 
plained). that it is, on the contrary, its ſureſt guard, 
When there exiſts no means of communication with the 
| Pablic, every one is expoſed, without defence, to the 
ſecret ſhafts of malignity and envy. The Man in of. 
fice loſes his reputation, the Merchant his credit, the 
private individual his character, without ſo much 3 
knowing, either who are his enemies, or which way 
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Even thoſe ; perſons; whoſe greatneſs ſeems 


moſt to. ſet them above the reach of public 
cenſure, are not thoſe who leaſt feel its effects. 


They have need of the ſuffrages of that vulgar 
whom they affect to deſpiſe, and who are, af- 


ter all, the diſpenſers of that glory, which is 
the real object of their ambitious cares. Though 
all have not ſo much fincerity as Alexander, 
they have equal reaſon to exclaim, O People? 
what toils ar We not e „in order 10 gain 


applauſe ! + 
Test that in a State where the People 


dare not ſpeak their ſentiments, but with a 
view to pleaſe the ears of their rulers, it is 


poſſible that either the Prince, or thoſe to 
whom he has truſted his authority, may ſome- 
times miſtake the nature of the public ſen- 


timents, or that, for want of that affection 


of which they are denied all public marks, 


they may reſt contented with inſpiring ter- 
ror, and make themſelves amends in behold- 
ing the oyer-awed tag ſmother their 


enplaints, 


„ #. 4 


they carry on their . But hes there exiſts a - Hoa 


preſs, an innocent Man immediately brings the matter into 
Open day, and ctuſhes his adverſaries, at once, by a public 


challenge t6 lay before the w? "oro the 1 of their 
leyeral itmputations, DT TOE 
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But when the laws give a full ſcope to the 
People for the expreſſion of their ſentiments, 
thoſe who govern cannot conceal from them. 
ſelves the diſagreeable truths which reſound 
from all fides. They are obliged to put uy 
even with ridicule; and the coarſeſt jeſts are 
not always thoſe which give them the leaf 
uneaſineſs. Like the lion in the fable, they 
- muſt bear the blows of thoſe enemies whom 
they deſpiſe the moſt ; and they are, at length, 
ſtopped ſhort in their career, and compelled 
to give up thoſe unjuſt purſuits which they. 
find to draw upon them, inſtead of that ad. 
miration which is the propoſed end and reward 
of their labours, nothing but mortification and 
diſguſt. eee 

In ſhort, whoever conſiders What ie is that 
conſtitutes the moving principle of what ve 
call great affairs, and the invincible ſenſibilit 
of Man to the opinion of his fellow-creaturez 
will not hefitate to affirm that, if it were pol 
fible for the liberty of the preſs to exiſt in! 
deſpotic government, and (what is not leſs dif 
ficult) for it to exiſt without changing the 


conſtitution, this liberty of the preſs would 


alone form a counterpoiſe to the power of tit 
Prince, If, for example, in an empire of the 
Eaſt, a ſanctuary could be found, which, rev: 


* * N OS w 14 bm * © * ©. \ = 2 * _ IK..- 4 _—_ © 


me people, might enſure ſafety to thoſe who 
ſhould bring thither their obſervations of any 


be equally: reſpected; and which in their daily 
appearance ſhould examine and freely diſcufs 
the conduct of the Cadis, the Baſhaws, the 
Vizir, the Divan, and the Sultan himſelf, — 


of U 4 r 


1 The Sj contimicd 5 
If ee e 


1 \ NOTHER effect, and a very confiderable 


t enables the People effectually to exert thoſe 
ns Which the Conſtitution has beſtowed on 
em, of ein the motions of the Go- 
fernment. 

It has boa obſerved i in a ibn place, how 


age number of men, when obliged to act in a 

ody, and upon the ſpot, to take any well 
ſeighed - reſolution. But this inconvenience, 
ich is the inevitable conſequence of their 


X | 


dered coſpettable by r the ancient OY of 


kind, and that from thence printed papers 
ſhould iſſue, which, under a certain ſeal; might 


9 


chat would introduce ea ſome 2 455 


one, of the liberty of the preſs, is, that 


came to be a matter of impoſſibility for any | 
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ſituation, does in no wiſe, argue a perſonal in- 
fer ior ity in them, with reſpect to the few who, 
from ſome accidental advantages, are enabled ff 
to influence their determinations. It is not 
Fortune, it is Nature, that has made the ef. 
ſential differences between Men: and whatever 
appellation a ſmall number of perſons who 
ſpeak without ſufficient reflection, may affix 
to the general body of their fellow-creature, 
the whole difference between the Stateſman, 
and many a Man from among what they call 
the dregs of the People, often lies in the rough 
. outſide of the latter; a diſguiſe which may 
fall off on the firſt opportunity; and more than 
once has it bappened, that from the middle 
of a multitude in appearance  contemptibl 
there have been ſeen to riſe at once e Viriatuſey 
or Spaxtacuſes. 

Time, and a more 5 > RULE (0 
repeat it once more) are therefore the onj 
things wanting to the People; and the free: 
dom of the preſs affords the remedy to thek 
diſadvantages. Through its aſſiſtance every i. 
dividual may, at his leiſure and in retirement 
inform himſelf of every thing that relates to tit 
queſtions on which he is to take a reſolutiol 
Through its aſſiſtance, a whole Nation 2s it 
were holds à Council, and. deliberates ; flovl 
indeed (for a Nation cannot be informed lik 
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an aſſembly. of Judges), but after a regular 
manner, and with certainty: Through its aſ- 
fiſtance, all matters of fact are, at length; made 
| clear ; and, through the conflict of the different 
anſwers and replies, nothing at laſt remains, 
but, the ſound part of the arguments (a). 


fa) This right of publicly diſcuſſing political Subjects, 
i alone a great advantage to a People who enjoy it; 
nd if the Citizens of Geneva, for inſtance, have pre- 
erved their liberty better than the people have been 
able to do in the other Commonwealths of Switzerland, 
tis, I think, owing to- the extenſive right they poſſeſs 
pf making public remonſtrances to their Magiſtrates. 
To theſe remonſtrances the Magiſtrates, for inſtance 
ie Council of  Taventy- foe, to which they are uſually 
ade, are obliged to give an anſwer, If this anſwer 
Joes not ſatisfy the remonſtrating Citizens, they take 
Ime, perhaps two or three weeks, to make a reply to it, 
hich _ muſt - alſo be anſwered; and the number of 
itzens who g0 up with each new remonſtrance in- 
eaſes, according as they are thought to have reaſon 
their fide. Thus, the remonſtrauces which were made 
me years ago, on account of the ſentence againſt the 


Wy 


ö lebrated M. Rouſſeau, and were delivered at firſt by " | 
cl ly forty Citizens, were afterwards often accompanied 9 
ire about nine hundred. This citcumſtance, togethet 11 
ich the ceremony with which thoſe remonſtrances 


: Repreſentations, EE they more commonly call them) | 
e delivered, has rendered them a great check on the 

nduct of the Magiſtrates : they even have been ftill 

re uſeful to the Citizens of Geneva, as a preventative 

nas a remedy; and nothing is more likely to deter the 

agiſtrates from taking a ſtep of any kind than the 

ought that it will give riſe to a Repreſentation, 
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eee though All good Men may not chink 
_ themſelves obliged to concur implicitly i in the 
tumultuary reſolutions of a People whom their 
Orators rake pains to agitate, yet, on the other 
hand, when this fame People, left to itſelf, 
1 in opinions Which have for a long 
time been diſcuſſed in public writings, and 
from which (it is eſſential to add) all errors 
concerning facts have been removed, ſuch Pere 
ſeverance is certainly 2 very reſpectable de- 
| ciſion; and chen it is, though only then, that 
we may with ſafety ſay, the Voice of the 
I People is the voice of God.“ A 

_ How, therefore, can the II of f Eogind 
af, when, having formed opinions which may 
really be called their own; they think they haye 
Juſt cauſe to complain againſt the Adminiftra- 
tion? It is, as has been ſaid aboye, by meas | 
of the right they have of electing their Re- 
preſentatives; and the ſame method of gene- 
ral intercourſe that has informed them with 
regard t to the objects of their complaints, will 
| likewiſe, enable Sham. to apply e the remedy to 
e 4 

Through bis means ey are ae 
- wie the nature of the ſubjects that have been 
delbered upon. in the © Aﬀſecably of their Re- 


Ps. 1 - 
a” x » = CH 4 


— 


preſentatives z—they,, are informed by whom | 
the different motions were made,—by whom 
they were ſupported; and the manner in 
which the ſuffrages are delivered, is ſuch, that 
they always can know the names of thoſe who 
have; voted conſtantly. for the Wangen of 
pernicious Wenſursss s 
And the People not only 1 5 par- 
19 6 diſpoſitions of every Member of the 
Houſe of Commons; but the general noto- 
tiety of all things gives them alſo: a know- 
ledge of the political ſentiments of a great 
number of thoſe whom their ſituation in life 
renders fit to fill a place in that Houle. 
And availing themſelves of the ſeveral va- 
cancies that happen, and ſtill more of the op- 
portunity of a general election, they purify 
either ſucceſſively, or at once, the Legiſlative 
Aſſembly; and thus, without any commo- 
tion or danger to the State, they effect a ma- 
terial reformation in the views of the Govern- 
///%/% % ¶Ä iw. ode ao 
I am aware that ſome perſons will doubt 
| theſe patriotic and ſyſtematic views which 
am here attributing to the People of England, 
and will object to me the diforders that ſome- 
times happen at Elections. But. this reproach 
X 3 
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which; by the way, comes with but little 
propriety from Writers who would have the 


People tranſact every thing in their own per. 
ſons, this reproach, I ſay, though true to 2 


certain degree, 1 is not however ſo much ſo as it 
is thought by certain perſons who have taken 
only a ſuperficial ſurvey of the ſtate of things, 
Without doubt, in a Conſtitution in which 
| all important cauſes of uneafineſs are ſo effec. 
tually prevented, it is impoſſible but that the 

People will have long intervals of inattention. 

Being then called upon, on à ſudden, from 
tis ſtate of inactivity, to elect Repreſentatives, 

they have not examined, beforehand, the me- 
rits of thoſe who aſk them their votes; and 
the latter have not had, amidſt the general 
tranquillity, any opportunity to make them- 
ſelves known to them, 

The Elector, perſuaded, at the ſame time, 
that the perſon whom he will elect, will be 
equally intereſted with himſelf in the ſupport 
of public liberty, does not enter into laborious 
diſquiſitions, and from which he ſees he may 

exempt himſelf. Obliged, however, to give 
the preference to ſomebody, he forms his 
choice on motives which would not be excul- 
able, if it were not that ſome motives ate 


neceſſary to make a choice, and that, at this 


inſtant, he is not influenced by any other: and 


indeed it muſt be confeſſed, that, in the ordi- 


nary courſe of things, and with Electors of a 
certain rank in life, that Candidate who. gives 
the beſt entertainment, has a great charnte: to 
get the better of his competitors, fa 
But if the meaſures of Government, ad 


the reception of thoſe meaſures i in Parliament, 


by means of a too complying: Houſe of Com- 
mons, ſhould ever be ſuch as to ſpread a ſeri- 


ous alarm among the People, the ſame cauſes 


which have concurred to eſtabliſh public li- 


berty, would, no doubt operate again, and 


likewiſe concur in its ſupport. A general 


combination would then be formed, both of 
thoſe Members of Parliament who have re- 
mained true to the public cauſe, and of per- 


ſons of every order among the People. Public 
meetings, in ſuch circumſtances, would be 
appointed, general ſubſcriptions would be en- 


tered into, to ſupport the expences what- 


ever they might be, of ſuch a neceſſary op- 
poſition ; and all private and unworthy pur- 


poſes being ſuppreſſed by the ſenſe of the Na- 


tional danger, the choice of the electors would 
then be wholly determined by the confider- 
X 4 
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ation of the publie ſpirit of the Candidates, 
and che tokens given by them of ſuch ſpirit. 
Thus were thoſe Parliaments formed, which 
ſuppreſſed arbitrary taxes and impriſonments. 
Thus was it, that, under Charles the Second, 
the People, when. recovered from that en- 
thuſiaſm of affection with which they received 
a King ſo long perſecuted, at laſt returned to 
him no Parliaments but ſuch as were com- 
poſed of a majority of Men attached tp public 
liberty,” Thus it was, that, perſevering in 2 
conduct which the circumſtances of the times 
rendered neceflary, the People baffled the arts 
of the Government; and Charles diffolved 
three ſucceflive Parliaments, without any other 
effect but that of having thoſe ſame Men re- 
| choſen, and ſet again in oppoſition to him, K 
whom he hoped he had rid himſelf for ever. 
Nor was James the Second happier in his 
attempts than Charles had been. This Prince 
ſoon experienced that his Parliament was ac- 
tuated by the ſame ſpirit as thoſe which had 
oppoſed the 80 of his late brother; and 
having ſuffered himſelf to be led into mea- 
fures of violence, inſtead of being better 
taught by the diſcovery he made of the real ſen- 
timents of the People, his reign was terminated 
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E gurt NES | 
by. the People of England, of electing their 


Repreſentatives,” with che whole of the Eng- 


liſh Government, we hall become continually 4 


more and more ſenſible of the excellent ef- 
fects that may reſult from 


in the State are, as has been before obſerved, 
really intereſted in the ſupport of public 1i- 


berty nothing but temporaty motives, and 


poſſibly induce the Members of. any Houſe 


conduct of that Houſe: : and it may fairly be 
pronouhced beforchand, that a Houſe of Com- 


„ 4. 


mons, eompoſed of a new ſet of perſons, "will 
from this bare eirchmitance, be! in che intereſts 


97 ? 
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Hence though the eomplelnts of che People 


do not always meet with a ſpeedy and im 
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0 IA 


the hemptota of, a fatal Unſteadineſs f in the 
Conſtitütion, HevonT ſooner or later bring 


chat Fight. All Ven 


ſuch as are quite peculiar to themſelves, can 
commons to connive at meaſures deſtructive | 
of this liberty" : the People, therefore, under 


ſuch circumſtances,” need only change theſe 
Members in order effectually to reform the 


mediate" ' redreſs @ celerity Which would be 


on its ruin) yet, when we attentively confider 
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5 the nature wi the ies of this 1 

tion, we ſhall not think it too bold an aſſertion 

to ſay, that it is impoſſible but that complaints 

in which the People perſevere, that is, to re. 

_ peat it once more, - well-grounded complaints, 
will ſooner or latter be redreſſeel. 


Right of aue. W 


JUT all thoſe privileges « of the People, con. 
ſidered in themſelves, are but feeble de- 
. fences againſt the real ſtrength of thoſe who 
govern, All thoſe proviſions, all thoſe reci- 
procal Rights, neceſſarily ſuppoſe that things 
remain in their legal and ſettled courſe: 
what would then be the reſource of the People, 
if ever the Prince, ſuddenly freeing him- 
ſelf from all reſtraint, and throwing himſelf 
as it were out of the Conſtitution, ſhould no 
longer reſpect either the perſon or the pro- 
perty of the ſubject, and either ſhould make 
no account of his conventions with his Par- 
liament, or attempt to force it implicitly to 
ſabmit to his will ?—It would be reſiſtance 
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Without entering here into the diſcuffion 
of a doctrine which would lead us to enquire 


into the firſt principles of Civil Government, | 


conſequently engage us in a long diſquiſitipn, 


and with regard to which, befides, perſons | 


free from prejudices agree pretty much in their 
opinions, 1 ſhall only gbſerve here (and it 


will be ſufficient for my purpoſe) that the 


queſtion has been decided in favour of this 
doctrine by the Laws of England, and that 
8 refiſtance i is looked upon by them as the ulti- 
mate and lawful reſpurce Faint the violences 
| of Power, 

It was reſiſtance that gave birth to the Great 
Charter, that laſting foundation of Engliſh 


Liberty ; ; and the exceſſes of a Power eſtabliſh- 


ed by force, were > alſo W by force 5 


(N Lord Tuddtes fays . well in his Per- 
Gan Letters, If the privileges of the People of 


„England be conceſſions from the Crown. is not the 


power of the Crown itſelf, a conceſſion from the 


People?“ It might be ſaid with equal truth, and 


ſomewhat more in point to the ſubje& of this Chapter, — 

If the privileges of the People be an encroachment 
on the power of Kings, the power itſelf of Kings 
was at firſt an encroachment (no matter whether ef- 
fected . past on the natural Oy of che 
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It da been by che ſame means that, bt dif. d 
ferent times, the People have procured the con. Ml p 
- firmation of the ſame Charter. Laſtiy, it 2 
has alſo been the reſiſtance to a” King Who fe 
made no account of his own engagements, p. 
that has, in the iſſue, placed on the Throne C 
che family which is now in poſſeſſion of it. ( 

This is not all; chis reſource which, til Ml | 
teh, had only been an act of force, oppoſed * 
to other acts of force, was, at that æra, ex· 
preſly recognized by the Law itfelf. The 
Lords and Commons, ſolemnly affembled, de. 
clared, that King James the Second, having 
ce © endeavoured to ſubvert the Conſtitution of 
4 the Kingdom, by breaking the ' original 
« contract between King and People, and hay- 
ce ing violated. the fundamental laws, and 
« withdrawn himſelf, had abdicated the Go- 
c vernment; and that the Throne » was ſheredy 
* vacant ().“ _ . 

And leſt woe brbelptes to Hick the Re 
volution thus gave a ſanction, ſhould, in pro- 
ceſs of time, become mere arcana of State, 
excluſively appropriated, and only known, to 
a certain claſs ,of Subjects, the ſame Act, ve 
bave juſt mentioned, expreſly inſured to in. 


One 


(a) The Bill of Rights has fince given a new ſangion 
to all theſe princi ples, | 


"TZ(50 HB IU EA ANRDONSTTS 2. 


| gviduals che right of publicty proaring c 
plaints againſt | the abuſes of Government, 
and moreover, of being provided with artns 


for their own defence. Judge Blackſtone FEY 


preſſes himſelf in the following terms, in bis 


e on the Las of ene 


$ 
1. 1 eo 1 : inne 


6c 4 A. ny, to Colts > chole rights, 


10 «inet actually violated or attacked, the 


« ſubje&s of England are entitled, in the 


« firſt place; to the regular adminiſtration 
« and free courſe of juſtice in the Courts of 
l law; next, to the right of petitioning the 

« King and Parliament for redreſs of grie- 
« vances; and, laſtly, to the right of hav- 


«© ing ce arms for e aepergn and 


& defence.” i: PET Tr Mp 


 Laftly,/ this ph of pf Aolbabe in 


whatever ſhape, and from whatever quarter, 
it may come, is ſo generally acknowledged, 
that the Courts of law have ſometimes ground- 
ed their judgments upon it. I ſhall relate 
on this head a fact 5 ng is ſomewhat” re- 
markable, FF 
9 Conſtable, Pen in out! = FOE prevines, 
arreſted a woman whoſe name was Ante Dekins'; 
one Tooly took her part, and in the heat of the 
fray, killed the affiftant of the Conſtable. 
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Being proſecuted for murder, he alledged, 
in his defence, that the illegality of the im- 
priſonment was a ſufficient provocation to make 
the homicide excuſable, and intitle him to the 
benefit of Clergy. The Jury Having ſettled 
: the matter of fact, left the criminality of it to 


be decided by the Judge, by returning a ſpecial 


verdict. The cauſe was adjourned to the King $ 
Bench, and thence again to Serjeants Inn, for 


the opinion of the twelve Judges. Here fol- 


lows the opinion delivered by 5 I uſtice 
Holt, in giving judgment. 
If one be impriſoned upon an fl 


” authority, it is a ſufficient provocation to 


« all People, out of compaſſion, much more 


cc ſo hen it is done under colour of juſtice; 


* and when the liberty of the ſubje& is in- 
ce vaded, it is a provocation to all the ſubjects 
<« of England. A Man ought to be con- 
« cerned for Magna Charta and the laws; 
« and if any one againſt law impriſon a Man, 
«© he: is an offender againſt Magna Charta.“ 
After ſome debate, occafioned chiefly by 
Tooly's appearing not to have known that the 
Conſtable was out of his precinct, ſeven of 


the Path were of PE _ INE Feber 
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vas guilty of Manſlaughter, and he was ad- 


mitted to the benefit of Clergy (a). N 


But it is with reſpect to this right of an 95 
timate reſiſtance, that the advantage of a free 
preſs appears in a moſt conſpicuous light. As 


the moſt important rights of the People, with - 
out the proſpect of a reſiſtance which over- 

awes thoſe who ſhould attem pt to violate them, 
are little more than mere ſhadows,—ſo this right 


of refifting,. itſelf, 15 but vain, when there SCX 5 


iſts no means of effecting a general union be- 
tween the different parts of the People. 


Private individuals, unknown to eaeh other, 
are forced to bear in ſilence injuries in which 
they do not ſee other people take a concern. 
Left to their own individual ſtrength, they 
tremble before the formidable and ever- ready 


power of thoſe who govern; and as theſe latter 
well know, nay, are apt to over- rate the ad- 


vantages of their own fituation, they think 


they may venture upon any thing. 
But when they ſee that all their actions 


are expoſed to public view, — that in conſe- 


quence. of. the celerity with which all chings 


(a) See made of Caſes argued, debated, And ad. 


judged in Banco od in the time of the late 3 
Anne. 
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3 corhthunicateds thewhole Nation . 
as it were, one continued irritablt body, no 
1 part of which can be touched without e exciting 
an univerſal mor, they become ſenſible thun 
the cauſe of each individual is really the cauſe | 
of all, and that te wttack/the-lowe among the 
People, is to attack the whole People. 
Here alſo we muſt remark tile error of thoſe 
Who as they make che liberty of the people 
to conſiſt in GAR," The make their er 
-oaſiſbia their:@Qiegi!:-- n 
When the People are blen called to 10 
in kheir own perſons, it is icnpoffible for 
khem te acquire any exact know! "dee of the 
ſtate of things. -| The event of one day effaces 
he notions which they: had begun to adopt on 
e preceding day and amidſt che continul 
change of things, no ſettled principle, and 
above all no plans of union, Have time to be 
_eſtubliſhed artiong them. Von with to have 
the People love ant defend their laws and 
Udetty; leave them, thetefore, the neceſſat 
time to know what' laws and liberty” are, and 
to agtee in theilt opinion concerning them ;— 
You: wiſh an union, a coalition, which cannot 
be obtained but by a flow. and peaceable pro- 


ceſs, forbear therefore continually to ſhake the 
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_ Nay farther, it is a contradiction, that the 
people ſhould act, and at the ſame time retain 


any real power. Have they, for inſtance, 
been forced by the weight of public oppreſ- 
fon to throw off the reſtraints of the law, 
from which they no longer received protec- 


tion, they preſently find themſelves ſuddenily 
become ſubject to the command of a few 
Leaders, who are the more abſolute in pro- 
portion as the nature of their power is lefs 
clearly afcertained : nay, perhaps they muſt 
even ſubmit to the toils of war, and to mili- 
tary diſcipline. | 

If it be in the conimon and legal courſe 
of things that the. People are called to move, 
each individual is obliged, for the' ſucceſs of 
the meaſures in which he is then made to 
take a concern, to join himſelf to ſome party; 
nor can this party be without a Head. The 
Citizens thus grow divided among themſelves, 
and contract the pernicious habit of ſubmit- 
ting to Leaders. They are, at length, no 
more than the clients of a certain number of 
Patrons; and the latter ſoon becoming able to 
command the arms of the Citizens in the ſame 
manner as they at firſt governed their votes, 
make little account of a People with one part of 
which they know how to curb the other. 


cy 
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But when the moving ſprings of Govern: 
ment are placed entirely out of the body of 
the People, their action is thereby diſengaged 
from all that could render it complicated, or 
hide it from the eye. As the People thence- 
forward confider things ſpeculatively, and 


are, if I may be allowed the expreſſion, only 


ſpectators of the game, they acquire juſt no- 
tions of things; and as theſe notions, amidſt 
the general quiet, get ground and ſpread 
themſelves far and wide, they at length en- 
tertain, on the ſubject of their Derry; but one 
Opinion. 

Forming thus, as it were, one body, the 
. People, at every inſtant, has it in its power 
to ſtrike the deciſive blow which is to level 
every thing. Like thoſe mechanical powers 
the greateſt efficiency of which exiſts at the 


inſtant which precedes their entering into ac. 


tion, it has ah immenſe force, juſt becauſe 
it does not yet exert any; and in this fate 
of ſtillneſs, but of attention, confiſts its true 
Momentum, 

With regard to thoſe who (whether hot 


perſonal privileges, or by virtue of a cont | 


miſſion from the People) are intruſted with 
the active part of Government, as they, in 
the mean while, ſee themſelves expoſed to 


E K ws as ds: 
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public view, and obſerved as from a diſtance 


by Men free from the ſpirit of party, and who 


place in them but a conditional truſt, they 
are afraid of exciting a commotion which, 
though it might not prove the deſtruction of 


all power, yet would ſurely and immediately 
be the deſtruction of their own, And if we 
might ſuppoſe that, through an extraordinary 

conjunction of circumſtances, they ſhould re- 


ſolve among themſelves upon the ſacrifice of 
thoſe laws on which public liberty is founded, 
they would no ſooner lift up their eyes to- 
wards that extenſive Aſſembly which views 


them with a watchful attention, than they 


would find their public virtue return upon 


them, and would make haſte to reſume that 
plan of conduct out of the limits of which 
they can mer nothing but ruin and perdi- 


tion, 

In ſhort, as the body of the People cannot 
at without either ſubjecting themſelves to 
ſome Power; or effecting a general deſtruction, 
the only ſhare they can have in a Government 
with advantage to themſelves, is not to inter- 
fere, but to e be able to act, and 
not to act. | 

The Power of the People is not when they 
ſtrike, but when they Keep in awe: jt is 
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when they can , overthrow every thing, that 
they never need to move; and Manlius in- 
cluded all in four words, when he ſaid to 
the People of e win te bellum, Pacem 


habebitis. 


1 CHAP. XIV. 

Proofs drawn frem Fats, of the Truth of the 

Principles laid down in the preſent Work,— 
1. The peculiar Manner in which Revolutions 
have my been concluded in England. 


'T may not be Gafficient to have proved by 
1 arguments the advantages of the Engliſh 
| Conſtitution : it will perhaps be aſked, whe- 
ther the effects correſpond to the theory? 
To this queſtion (which I confeſs i is extremely 
proper) my anſwer is ready; it is the ſame 
which was once made, I believe, by a Lace- 
demonian, Come and ſee. 


PP E =» = — 2 . 2 


If we peruſe the Engliſh 8 we l 
be particularly ſtruck with one circumſtance 
to be obſerved in it, and which diſtinguiſhes 
moſt advantageouſly the Engliſh Government 
from all other free governments; I mean the 
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manner in which Revolutions and public com- 
motions have always been terminated in Eng- 
o | 
If we read with une attention the Hiſtory 
of other free States, we ſhall ſee that the public 
diſſenſions that have taken place in them, have 
conſtantly been terminated by ſettlements in 
which the intereſts only of a few were really 
provided for; while the grievances of the many 
were hardly, if at all, attended to. In Eng- 
land the very reverſe has happened, and we find 
| Revolutions always to have been terminated by 
extenſive and accurate Proviſions for ſecuring 
| the general liberty. 

The Hiſtory of the ancient Grecian Com- 
monwealths, but above all of the Roman Re- 
public, of which more complete accounts have 
been left us, afford ſtriking proof of the for- 
mer part of this obſervation. 

What was, for inſtance, the conſequence 
of that great Revolution by which the Kings 
were driven from Rome, and in which the 
Senate and Particians acted as the adviſers 
and leaders of the People? The conſequence 
was, as we find in Dionyſius of Halicarnaſſus, 
and Livy, that the Senators immediately aſ- 
ſumed all thoſe powers, lately ſo much com- 
pained of by themſelves, which the Kings 
* 3 
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had exerciſed. The execution of their future 
decrees was intruſted to two Magiſtrates taken 
from their own body, and entirely dependent 
on them, whom they called Confuls, and who 
were made to bear about them all the enſigns 
of power which had formerly attended the 
Kings. Only, care was taken that the axes 
and faſces, the ſymbols of the power of life 
and death over the Citizens, which the Senate 
now claimed to itſelf, ſhould not be carrie 
before both Conſuls at once, but only before 
one at a time, for fear, ſays Livy, of doubling 
the terror of the People (a). 

Nor was this all: the Senators drew over 
to their party thoſe Men who had the moſt 
intereſt at that time among the People, and 
admitted them as Members into their own 
body (6); which indeed was a precaution they 
could not prudently avoid taking. But the 
_ Intereſts of the great Men in the Republic 
being thus provided for, the Revolution ended. 
The new Senators, as well as the old, took 
care not to leſſen, by making proviſions for the 


Ca) © Omnia jura (Regum) omnia inſignia, primi Con- 
ſules tenuere; id modò cautum eſt ne ſi ambo faſces ha- 
berent, duplicatus terror videretur. Tit, Liv, lib. ii. 
$ to 

(2) Theſe new Senators were called conſeripti : hence 
the name of Patres Conſcripti, afterwards indiſcriminately 
given to the whole Senare. Zit. Liv, ibid. 
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liberty of the People, a power which was now 
become their own, Nay, they preſently ſtretch- 
ed this power beyond its former tone; and 


the puniſhments which the Conſul inflicted 
in a military manner on a number of thoſe 
who ſtill adhered to the former mode of Go- 
vernment, and even upon his own children, 
taught the People what they had to expect for 
the future, if they preſumed to oppoſe the 
power of thoſe whom they had thus unwarily 


made their Maſters. 


Among the oppreſſive laws, or uſages, which 
the Senate, after the expulſion of the Kings, 


had permitted to continue, thoſe which were 


moſt complained of by the People, were thoſe. 


by which thoſe Citizens who could not pay 


their debts with the intereſt (which at Rome 


was enormous) at the appointed time, became 


ſlaves to their Creditors, and were delivered 
over to them bound with cords : hence the 
word Nexj, by which that kind of Slaves were 
denominated. The cruelties exerciſed by Cre- 


ditors on thoſe unfortunate Men, whom the 

private calamities cauſed by the frequent wars 
| in which Rome was engaged, rendered very 
numerous, at laſt rouſed the body of the 
people: they abandoned both the City, and 
their inhuman fellow-citizens, and retreated to 
the other fide of the River Anio. - 
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But this ſecond Revolution, like the former, 
only procured the advancement. of particular 
perſons. A new office was created, called the 
Tribuneſhip. Thoſe whom the People had 
placed at their head when they left the City, 
were raiſed to it. Their duty, it was agreed, 
was for the future to protect the Citizens; 
and they were inveſted with a certain number 
of prerogatives for that purpoſe. This Inſti- 
tution, it muſt however be confeſſed, would 
have, in the iſſue, proved very beneficial to the 
People, at leaſt for a long courſe of time, if 


certain precautions had been taken with reſpc& 


to it, which would have much leſſened the fu- 
ture perſonalim portance of the new'Tribunes/a): 
but theſe precautions the latter did not think 
proper to ſuggeſt; and in regard to thoſe 
abuſes themſelves which had at firſt given riſe 
to the complaints of the People, no farther 
mention was made of them (5). 

As the Senate and Patricians, in the carly 
ages of the Commonwealth, kept cloſely united 
together, the Tribunes, for all their perſonal 


(a) Their number, which was only Ten, ought to have 
been much greater; and they never ought to have ac- 
cepted the power left to each of them, of ſtopping by his 

engle oppoſition the proceedings of all the reſt. 

(5) A number of ſeditions were afterwards raiſed upon 
the lame account. Foes cc. > of 
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privileges, were not chile. however, during 


the firſt times after their creation, to gain an 


admittance either to the Conſulſhip, or into 


the Senate, and thereby to ſeparate their con- 
dition any farther from that of the People. 


This fituation of their's, in which it was to be 


wiſhed they might always have been kept, pro- 
duced at firſt excellent effects, and cauſed their 
conduct to anſwer in a great meaſure the ex- 
pectations of the People. The Tribunes com- 
plained loudly of the exorbitancy of the powers 


poſſeſſed by the Senate and Conſuls; and here 
we muſt obſerve, that the power exerciſed by 


never been yet ſubjected (which will probably 


reſpe&t, which the Conſuls ſhould thence- 
mould no longer be left, in the exerciſe of 


| their power over the lives of the Citizens, to 
their own caprice and wantonneſs (4). 


3 lege habituros.” — Tit, Liv, lib. iii. 5 9. 
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theſe latter over the lives of the Citizens, had 


ſurpriſe the Reader), to any known laws, though 
fixty years had already elapſed fince the ex- 
pulſion of the Kings. The Tribunes there- 
fore infiſted, that laws ſhould be made in that 


| forwards be bound to follow; and that they 


la) < Quod Populus in ſe jus dederit, eo Conſulem 
„ uſurum; non ipſos libidinem ac licentiam ſuam pro 
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Equitable as theſe demands were, the Senate 
and Patricians oppoſed them with great warmth, 
and either by naming Dictators, or calling in 
the aſſiſtance of the Prieſts, or other means, 
they defeated for nine years together, all the 
endeavours of the Tribunes. However, as the 
latter were at that time in earneſt, the Senate was 
at length obliged to comply; and the Lex Je. 
rentilla was paſſed, by which it was enacted 
that a general Code of Laws ſhould be made. 
Theſe beginnings ſeemed to promiſe great 
ſucceſs to the cauſe of the People. But, unfor- 
tunately for them, the Senate found means to 
have it agreed, that the office of Tribune ſhould 
be ſet aſide during the whole time that the Code 
ſhould be framing. They morcover obtained, 
that the ten Men, called Decemvirs, to whom 


the charge of compoſing this Code was' to be 


given, ſhould be taken from the body of the 
Patricians. The ſame cauſes, therefore, pro- 
duced again the ſame effects; and the power of 
the Senate and Conſul was left in the new Code, 
or laws of the Twelve Tables, as undefined as 
before. As to the laws above mentioned, con- 
cerning debtors, which never had ceaſed to be 
bitterly complained of by the People, and in 


regard to which ſome ſatisfaction ought in com- 
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mon juſtice, to have been given them, they were 
confirmed, and a new terror added to them from 
the manner in which they were worded. 

The true motive of the Senate, when they 


thus truſted the framing of the new laws to 2 
new kind of Magiſtrates, called Decemvirs, 


was that, by ſuſpending the ancient office of 


Conſul, they might have a fair pretence for ſuſ- 
pending alſo the office of Tribune, and there- 
by rid themſelves of the People, during the 


time that the important buſineſs of framing 
the Code ſhould be carrying on : they even, in 


order the better to ſecure that point, placed the 
whole power in the Republic, in the hands of 


theſe new Magiſtrates. But the Senate and Pa- 
tricians experienced then, in their turn, the 
danger of entruſting Men with an uncontrolled 


authority. As they themſelves had formerly | 
betrayed the truſt which the People had placed 


in them, ſo did the Decemvirs, on this occa- 
fon, likewiſe deceive them. They retained, 
by their own private authority, the unlimited 
power that had been conferred on them, and at 
laſt exerciſed it on the Patricians as well as the 


Plebeians. Both parties therefore united againſt 
them, and the Decemvirs were expelled from 


the City, 
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The former dignities of the Republic were 
reſtored, and with them the office of Tribune. 
Thoſe from among the People who had been 
moſt inſtrumental in deſtroying the power of 


the Decemvirs, were, as it was natural, raiſed 


to the Tribuneſhip; and they entered upon 
their offices poſſeſſed of a prodigious degree 
of popularity. The Senate and the Patricians 
were, at the ſame time, ſunk extremely low 
in conſequence of the long tyranny which had 
juſt expired; and thoſe two circumſtances 


united, afforded the Tribunes but too eaſy an 


opportunity of making the preſent Revolution 


end as the former ones had done, and con- 


verting it to the advancement of their own 
power. They got new perſonal privileges to 


be added to thoſe which they already poſ- 


ſefſed, and moreover procured a law to be en- 


acted, by which it was ordained, that the re- 


ſolutions taken by the Comitia Tributa (an Aſ 
ſembly in which the Tribunes were admitted 
to propoſe new laws) ſhould be binding upon 
the whole Commonwealth :—by which they 
at once raiſed to themſelves an imperium in tn 


perio, and acquired, as Livy expreſſes it, a moſt 


active weapon (a). 


(a) Acerrimum telum, 


1 
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From that time great commotions aroſe in 
the Republic, which, like all thoſe before them, 
ended in promoting the power of a fety. 
Propoſals for eaſing the People of their debts, 
for dividing with ſome equality amongſt the 
Citizens the lands which were taken from 
the enemy, and for lowering the rate of the 
intereſt of money, were frequently made by 
the Tribunes. And indeed all theſe were 
excellent regulations to propoſe ; but, unfor- 
tunately for the People, the propoſals of them 
were only pretences made uſe of by the Tri- 
bunes for promoting ſchemes of a fatal though 
ſomewhat remote, tendency, to public liberty. 
Their real aims were at the Conſulſhip, the 
Pretorſhip, the Prieſthood, and other offices of 
Executive power, which they were intended 
to control, and not to ſhare. To theſe views 
they conſtantly made the cauſe of the People 
ſubſervient :—T ſhall relate among other in- 
ſtances, the manner in which they procured : 
to themſelves an admittance” to the office of 
CR % FT. 1 | 1 
Having during ſeveral years, ſeized every 
opportunity of making ſpeeches to the People 
on that ſubject, and even excited ſeditions 
in order to overcome the oppoſition. of the 
Senate, they at laſt availed themſelves of the 
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circumſtance of an interregnum (a time, during 
which there happened to be no other Magiſtrate 
in the Republic beſides themſelves) and pro- 
poſed to the Tribes, whom they had aſſembled, 
to enact the three following laws :—the firf 
for ſettling the rate of intereſt of money; the 
ſecond for ordaining that no Citizen ſhould be 
poſſeſſed of more than five hundred acres of 
land ; and the third, for providing that one of 
the two Conſuls ſhould be taken from the body 
of the Plebeians. But on this occafion it evi. 
dently appeared, ſays Livy, which of the lay; 
in agitation were moſt agreeable to the People, 
and which, to thoſe who propoſed them ; for 
the Tribes accepted the laws concerning the 
intereſt of money, and the lands; but 28 
to that concerning the Plebeian Conſulſhip, 
they rejected it: and both the former articles 
would from that moment have been ſettled, 
if the Tribunes had not declared, that the 
Tribes were called upon, either to accept, 
or reject, all their three propoſals at once .o 


(0 « Ab Teibauls, velut per gs, concilio 
% Plebis habito, apparuit quæ ex promulgatis Plebi, qu 
« latoribus, gratiora eſſent; nam de fœnore atque agro 
4 rogationes jubebant, de plebeio Conſulatu antiqua- 
« bant (antiquis flabant): & perfecta utraque res eſſet, ni 
« Tribuni ſe in omnia ſimul conſulere Plebem dixiſſent.— 
Tit. Liv. lib, vi. 5 39. 
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| their perſeverance in inſiſting that the Tribes 
| hould vote on their three rogations, jointly, 


| obtained their ends, and overcame both the 
© oppoſition of the Senate, and the reluctance 


Jof the People. . . | 
In the ſame manner did the Tribunes get 


in the Republic. But when all their views 
ſof that kind were accompliſhed, the Republic 
did not for all this enjoy more quiet, nor 


Ito, than before. New ſtruggles then aroſe for 
actual admiſſion to thoſe places; for procur- 
ing them to relations, or friends; for govern- 
ments of provinces, and commands of armies. 


love of their duty, to remedy the grievances 
ae Wo! thoſe Men upon whom the People had, at 


„chips, Cenſorſhips, and other dignities without 
number, united together with the utmoſt ve- 


Great commotions enſued thereupon, for a 
whole year 3 but at laſt the Tribunes, by 


E themſelves made capable of filling all other 
places of executive power, and public truſt, 


vas the intereſt of the People better attended 


LA few Tribunes, indeed, did at times apply 
Ithemſelves ſeriouſly, out of real virtue and 


of the People ; but both their fellow Tribunes, 
12s we may ſee in Hiſtory, and the whole body 


0 different times, beſtowed Conſulſhips, Adile- 
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— hemence againſt them ; and the real Patriots, 
ſuch as Tiberius Gracchus, Caius Gracclu 
and Fulvius, conſtantly . in the at. 
| tempt: 

I have been ſomewhat e on the ef. 
fects produced by the different Revolution 
that have happened in the Roman Republic, 
becauſe its Hiſtory is much known to us, and 
we have either in Dionyſius of at 
or Livy, conſiderable monuments of the more 
ancient part of it. But the Hiſtory of the 
Grecian Commonwealths would alſo hay 
ſupplied us with a number of facts to th 
fame purpoſe. That Revolution, for inſtance, 
by which the Piſiſtiratide were driven out d 
Athens—that by which the Four hundred, and 
afterwards the Thirty, were eſtabliſhed, as wel 
as that by which the latter were in thcir tun 
expelled, all ended in ſecuring the power of 
4 fem, — The Republic of Syracuſe, that 
of Corcyra, of which Thucydides has left u 
a pretty full account, and that of Florence, 
of which Machiavel has written the Hiſtory, 
alſo preſent us a ſeries of public commotion 
_ended by treaties, in which, as in the Roman 
Republic, the grievances of the People, though 
ever ſo loudly complained of in the beginning 
by thoſe who acted. as their defenders, were, 
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#.# '\gj# 5 


* 3 pron 


But if we turn. our 3 ear rg the Eng- | 


liſh Hiſtory, ſcenes of a quite different kind 


will offer to our view; and we; ſhall find, = 
on the contrary, that Revolutions in England 
have always been terminated by making ſuch 


proviſions, and only ſuch, as all orders of the 
People were really and indiſcriminately to en- 


boy. 2 4 i 3 e 
61 fats, theſe and which, 


panied them, we ſce, all along, to have been 
loving to the impoſſibility (a point that has 


6 
een ſo much infiſted upon in former Chap- 


ters) in which thoſe who poſſeſſed the confi- 


themſelves any branch of the Executive autho- 
rity, and thus ſeparating their own condition 
from that of the reſt of nenne | 


(e) The Revolutions ich have formerly happened 
In France, have all ended like thoſe above mentioned : 
of this a remarkable inſtance may be ſeen in the note (4) 
p. 29, 30. of this Work, The ſame facts are alſo to 
de obſerved in the Hiſtory of Spain, Denmark, Swe- 


df a Monarchical form, till ſome obſervations are 


made, which the Reader will find | in the XVIIch 
hapter. 
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from all the other circumſtances that accom- 


dence of the People, were, of transferring to 


ben, Scotland, &c. ; but I have avoided mentioning States 
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line, let us only caſt our eyes on Mau 


the Regal power to ſuch a degree that ng 


| People what extent, what caution, do we ſe 
4n the provifions made by the Great Charter! 
All the objects for which men naturally wih 


was regulated. The perſon and property «i 
the individual were ſecured. The ſafety 6 
the Merchant and ſtranger was provided for, 
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Without mentioning the compacts which were 
made with the firſt Kings of the Norman 


Charta, which is ſtill the foundation of Englih 
liberty. A number of circumſtances which 
have been deſcribed in the former part of this 
work, concurred at that time to ftrengthen 


Men in the the State could entertain a hope of 
ſucceeding in any other deſign than that of ſet. 
ting bounds to it. How great was the union 
which thence aroſe among all orders of the 


to live in a ſtate of Society, were ſettled in is 
thirty-eight Articles. The judicial 2 


The higher claſs of Citizens gave up a numbet 
of oppreſſive privileges which they had long 
fince accuſtomed themſelves to look upon 3 
their undoubted rights (a). Nay, the imple 


(a) All podle of lands took the cron t 
eftablih in behalf of their Tenants and Vaſſals (% 
ſuot) the ſame liberties which they demanded from ts 
3 Mag. Char, cap. xxxvii. 
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nents of tillage of the Bondman, or Slave, 
ere alſo ſecured to him; and for the firſt 
ime perhaps in the annals of the World, 
civil war was terminated by making ſtipu- 


reateſt part of the Earth, to deny the com- 
non rights of Mankind. WD 

Under Henry the Third great diſturbances 
roſe ; and they were all terminated by ſolemn 
Bonfirmations given to the Great Charter. Un- 
er Edward I. Edward II. Edward III. and 


ire of the intereſts of the People, loſt no op- 
rther that foundation of public liberty, of 


reat Charter ſtill more effectual in the event. 
hey had not ceaſed to be convinced that their 
uſe was the ſame with that of all the reſt of 
e People. 

Henry of Lancaſter having laid claim to 
e Crown, the Commons received the law 
om the victorious party. They ſettled the 
own upon Henry, by the name of Henry 
e Fourth; and added to the Ac of Settle- 
ent, proviſions which the Reader may fee in 

| 2 2 


tions in favour of thoſe unfortunate Men 
o whom the avarice and luſt of dominion in- 
rent in human Nature, continued, over the 


Richard II. thoſe who were intruſted with the 


rtunity that offered, of ſtrengthening ſtill 


king all ſuch precautions as might render 8 
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the ſecond Volume of the Parliamentary Hiftory 
of England. Struck with the wiſdom of the 
conditions demanded by the Commons, the 
Auxhors of the Book juſt mentioned, - obſerye 
(perhaps with ſome fimplicity) that the Com. 
mons of England were no fools at that tine 
They ought rather to have ſaid, —The Com. 
mons of England were happy enough to form 
among themſelves an Aſſembly in which every 
dne could propoſe what matters he pleaſed, 
and freely diſcuſs them; they had no poſl- 
bility left of converting either theſe adyan- 
tages, or in general the cobfidench which the 


People had placed in them, to any private i 
views of their own : they, therefore, without p 
lofs of time endeavoured to ſtipulate uſctul WW . 
conditions with that Power by which they 7 
faw themſelves at every inſtant expoſed to 4 
be diffolved and diſperſed, and applied theit iſ * 
induſtry to inſure the ſafety of 'the whole 8 


People, as it was the only means pert had of 
Nocuring their own. . 

In the long contentions which 206k place 
between the Houſes of York and Lancaſte, 
the Commons remained ſpectators of diſorden 
which, in thoſe times, it was not in tbei 
Power to prevent : they ſucceſſively acknon- 


ledged the title of the victorious Parties; buk 
6 
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| chetker: under Edward the Fourth, under 


Richard the Third, or Henry the Seventh, by 
whom thoſe . quarrels were terminated, they 
continually availed themſelves of the importance 
of the ſervices which they were able to perform 
to the new eſtabliſhed Sovereign, for obtain- 
ing effectual conditions 1 in favour of the whole 
body of the People. „ | 

At the acceſſion of James ale Firſt, Shick 
as it placed a new Family on the Throne of 
England, may be confidered as a kind of Re- 


volution, no demands were made by the Men 


who were at the head of the Nees, but in 
four of general liberty. | 
After the acceſſion of Charles the Firſt, 


diſcontents of a very ſerious nature began to 


take place, and they were terminated in the 
irſt inſtance, by the Act called the Petition of 
Right, which is ſtill looked upon as a moſt 
preciſe and accurate delineation of the rights 
of the People (a). 


() The diſorders which took place in 5 latter part 
of the reign of that Prince, ſeem indeed to contain a 
[complete contradiction of the aſlertion which is the ſub- 
|e&t of the preſent Chapter; but they, at the ſame time, 
ve a no leſs convincing confirmation of the truth of 


Ide principles laid down in the courſe of this whole 
Vork. 


The above mentioned diſorders took riſe from 
that day in which Charles the Firſt gave up the power” 
af diſſolving his Parliament; that is, from the day in 


L 3 
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«At the Reſtoration of Charles the Second, 
the Conſtitution being re-eſtabliſhed upon its 
former principles, the former conſequence; 
produced by it, began again to take place; 
and we. ſee at that era, and indeed during 
the whole courſe of that Reign, a continued 
ſeries of precautions taken for ſecuring the 
general liberty. 

Laſtly, the great event which took place 
in the year 1689, affords a ſtriking confi. 
mation of the truth of the obſervation made 
in this Chapter. At this æra the political 
wonder again appeared—of a Revolution ter. 
minated by a ſeries of public Acts in which 
no intereſts but thoſe of the People at large 
were conſidered and provided for; no clauſe 
even the moſt indirect, was inſerted, either 
to gratify the preſent ambition, or favour the 


future views, of thoſe who were perſonally 7 
concerned in bringing thoſe Acts to a con- 
cluſion. Indeed, if any thing is capable of t 
- conveying to us an adequate idea of the found- p 
neſs, as well as peculiarity, of the principles 0 
on which the Engliſh Government is founded, ta 


Which the Members of that Afembly acquire 1 
dependent, perſonal, permanent authority, which they ſoon 
began to turn 3 the People who had raiſed them 
to it. ; 
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it is ths attentive peruſal” of the Syſtem of 
public Compacts to which the Revolution 
of the year 1689 gave riſe, —of the Bill of 


Rights with all its different clauſes, and 


of the ſeveral Acts which under two ſubſe- 
quent Reigns, till the acceſſion of the Houſe 
of Hanover, were made in order to ſtrengthen 


4 


it. | 


C H A P. XVI. 


St D iference— The Manner af ter which” he 


in | England. 


HE ſecond difference I mean to ſpeak of, 


portant obje& of the execution of. the Laws. 
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Laws for the Liberty of the Subject are executed 


between the Engliſh Government and 
that of other free States, concerns the im- 


On this article, alſo, we ſhall find the advan- 
tage to lie on the fide of the Engliſh Go- 
vernment; and, if we make a compariſon be- 
tween the Hiſtory of thoſe States and that 
of England, it will lead us to the following 
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obſervation, VIZ. that, though 1 in Other free 
States the laws concerning the liberty of the 
Citizens were imperfect, yet the execution 
of them was ſtill more defective. In Eng. 
land, on the contrary, the laws for the ſe. 
curity of the Subject, are not only very ex- 
tenſive in their proviſions, but the manner in 
which they are executed, carries theſe advan- 
tages till farther; and Engliſh Subjects enjoy 
no leſs liberty from the ſpirit both of juſtice 
and mildneſs, by which all branches of the 
Government are influenced, than from the ac. 
un; of the laws themſelves, 

The Roman Commonwealth will here again 
ſupply us with examples to prove the former 
part of the above aſſertion. When I faid, in the 
foregoing Chapter, that, in times of public 
commotion, no proviſions were made for the 
body of the People, I meant no proviſions 
that were likely to prove effectual in the event, 
When the People were rouſed to a certain de- 
gree, or When their concurrence was neceſſary 
to carry into effect certain reſolutions, or mea- 
ſures, that were particularly intereſting to the 
Men in power, the latter could not, with any 
prudence, openly profeſs a. contempt for the 
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political wiſhes of the People; and ſome 


declarations expreſſed in general words, in 


favour of public liberty, were indeed added 


to the laws that were enacted on thoſe occa- 


fons. But theſe declarations, and the prin- 
ciples which they tended to eſtabliſh, were 


afterwards | even 7 Ny diſregarded in 1285 
tice. | 

Thus, when the People were made to vote, 
about a year after the expulſion of the Kings, 
that the Regal Government never ſhould be 


again eſtabliſhed in Rome, and that thoſe 

who ſhould endeavour to reſtore it, ſhould 
be devoted to the Gods, an article was added 
which, in general terms, confirmed to the 
Citizens the right they had before enjoyed 


under the Kings, of appealing to the People 


from the ſentences of death paſſed upon them. 


No puniſhment (which will ſurpriſe the Rea- 


der) was decreed againſt thoſe who ſhould 


violate this law; and indeed the Conſuls, 


as we may ſee in Dionyfius of Halicarnaſſus 
and Livy, concerned themſelves but little about 
the appeals of the Citizens, and in the more 
than military exerciſe of their functions, con- 
tinued to ſport with rights which they ought to 
have reſpected, however imperfectly and a ; 


they bad been ſecured, 
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3% THE CONSTITUTION 
An article to the ſame purport with the 


above, was afterwards alſo added to the laws 


of the Twelve Tables; but the Decemvirs, 
to whom the execution of thoſe laws was 
at firſt committed, behaved exactly in the 
ſame manner, and even worſe: than the Con- 
ſuls had done before them; and after they 
were expelled (a) the Magiſtrates who ſuc- 
ceeded them, appear to have been as little 
tender of the lives of the Citizens. I ſhall, 
among many inſtances, relate one which will 


ſhew upon what flight grounds the Citizens 
were expoſed to have their lives taken away. 


-—Spurius Mzlius being accuſed of en- 
COTE to make himſelf King, was ſum- 


moned by the Maſter of the Horſe, to ap- 


pear before the Dictator, in order to clear 
| himſelf of this ſomewhat extraordinary. impu- 
tation. Spurius took refuge among the Pco- 
ple; the Maſter of the Horſe purſued him, 
and killed him on the ſpat. The multitude 


(a) At the time of the expulſion of the Decemvirs, a law 
vas alſo enacted, that no Magiſtrate ſhould be created from 
whom no appeal could be made to the People (Magiſfra- 
us fine provecatione. Tit. Liv. book iii. 4 55.) by which 
the people expreſsly meant to abaliſh the Nifator ſhip : 
but, from the fact that will juſt now be related, and 


which happened about ten years afterwards, we ſhall ſee. 


that this law was not better obſerved than the former ones 
had been. 
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having thereupon expreſſed a great he. 
nation, the Dictator had them called to his 


Tribunal, and declared that Spurius had been . 
lawfully put to death, even though he might 


be innocent of the crime laid to his charge, 


for having refuſed to appear before the Dic- 


tator, when ſummoned to do ſo by the Maſter 
of the Horſe (a). 


About one hundred and forty years after 
the times we mention, the law concerning the 
appeals to the People, was enacted for the third 


time. But we do not ſee that it was better 


obſerved afterwards than it had been before: we 


find it frequently violated, ſince that period, 


by the different! Magiſtrates of the Republic, 
and the Senate itſelf, notwithſtanding this 
ſame law, at times made formidable exam- 
ples of the Citizens. Of this we have an 


inſtance in the three hundred ſoldiers who 


had pillaged the Town of Rhegium. The 


Senate, of its own authority, ordered them 


all to be put to death. In vain did the Tri- 
bune Flaceus remonſtrate againſt ſo ſevere an 


(a) & Tumultuantem deinde multitudinem, incerta 
exiſtimatione facti, ad concionem vocari juſſit, & Mæ- 
liun jure ceſum SOORUPOInraL, - etiamſi regni crimine inſons 
fuerit, qui vocatus à Magiftro equitum, ad Didatorem non 


Veniſſet. Tit. Liv. lib. iv. 9 15. 
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exertion of: public juſtice on Roman Citizens; 
the Senate, ſays Valerius e 'neverthe. 
| 1 perfiſted in its reſolution {a). 

All theſe laws for ſeeuring che es of the 
Citizens, had hitherto been enacted without 
any mention being made of a puniſhment 
againſt thoſe who ſhould violate them. At 
laſt the celebrated Lex Porcia was paſſed, which 
ſubjected to baniſhment thoſe who ſhould 
cauſe a Roman Citizen to be ſcourged and 
put to death. From a number of inſtances 
poſterior to this law, it appears that it was not 
better obſerved than thoſe before it had been: 
Caius Gracchus, therefore, cauſed the Lex 
 Sempronia to be enacted, by which a new 
ſanction was given to it. But this ſecond law | 
did not ſecure his. own life, and that of his 
| friends, better than the Lex Porcia had done 
that of his. brother, and thoſe who had ſup- 


(0 Val. Max. book U. c. 7 „ This Author does not 
mention the preciſe number 55 thoſe who were put to 
| death on this occaſion; he only ſays that they were exe · | 
cuted fifty at a time, in different ſucceſſive days ; but 
other. Authors make the number of them amount to 
four thouſand, - Livy ſpeaks of a whole Legion. 
Legio Campana que Rhegium occupaverat, ode Va, deditione 
fats, ſecuri percuſſa eff ,—Tit, Liv. lib. xv. Epit.— 
T have here followed Polybius, Who ſays that only 
three hundred were len and brought to Rome. 
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1 OY indeed, all the events which took 
place about thoſe times, rendered it manifeſt 
that the evil was ſuch as was beyond the 
power of any laws to cure.—1 ſhall here men- 

tion a fact which affords a remarkable in- 
ſtance of the wantonneſs with which the Ro- 
man Magiſtrates had accuſtomed themſelves 


to take away the lives of the Citizens. A 
Citizen, named Memmius, having put up for 


the Conſulſkip, and publicly canvaſſing for 
Tr bone Saturnimus ſupported, the latter cauſed 
him to be apprehended, and made him expire 
under blows in the public Forum. The Tri: 
bune even carried his inſalence fo far, as Ci- 


cero informs. us, as to give to this act of 
cruelty, tranſacted in the preſence of the whole 


People aſſembled, the outward form of a law- 
ful vIof Buols Jufuce.(a). 


2 


(9) | The 7 + vel] 5 of 8 1 A : 
uſed by dhe Roman Magiſtrates when they ordered 1 


Man + be put to death, refſounded (ſays Tully-in his 
lpeech for Nabiriut) in the Aſſembly of the People; 
in which the Cenfors had forbidden the common, Rxe- 
cutioner ever to appear. I Lifor, colliga manus. Cap 
obuubito. Arbori infelici ſuſbendito. Memmius being 
a conſiderable Citizen, as we may . conclude. from his 
canvafing with ſucceſs for the Conſulſhip, all the great 


Men in the Republic taok che alarm at the atrociaus 
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Nor were the Röbtah Magiſtrates ſatisfied 
with committing acts of injuſtice in their po. 
litical capacity, and for the ſupport of the 
power of that Body of which they made a 
part. Avarice and private rapine were at 
laſt added to political ambition. The Pro- 
vinces were firſt oppreſſed and plundered. 
The calamity, in proceſs of time, reached 
Italy itſelf, and the centre of the Republic; 
till at laſt the Ler Calpurnia de repetundis was 
enacted to put a ſtop' to it. By this law 
an action was given to the Citizens and Allies 
for the recovery of the money extorted from 
them by Magiſtrates, or Men in power; and 
the Ler Junia afterwards added the penalty 
of baniſhment' to the nnn of ent 
reſtitution. "7 | | 

But here another kind of Kiforder' aroſe. 
The Judges proved as corrupt, as the Ma- 
giſtrates had been oppreſſive. They equally 
betrayed, in their own province, the cauſe of 
the Republic with which they had been in- 
truſted; and rather choſe to ſhare in the 
plunder of the Conſuls, the Prætors, and the 
action of the Tribune: the Senate, the next day, iſſued 
ont its ſolemn mandate, or form of words, to the Conſuls, 
to provide that the Republic ſhould receive no detriment ; and 


the Tribune was killed in a pitched battle that was * 
at the foot of the Capitol. 


4 


0 ENGLAND. 35t 


Proconfuls, than Oy the laws f in force againſt 


them. | c | 

New pclliente were, Gerebrez reſorted to, 
in order to remedy this new evil. Laws were 
made for judging and puniſhing the Judges 

| themſelves; and above all, continual changes 
were made in the manner of compoſing their 
Aſſemblies, | Bur the malady lay too deep for 
common legal proviſions to remedy. - The 


guilty Judges employed the ſame reſources in 


order to avoid conviction; as the guilty 


changes at wich we are amazed, were 
made in the conſtitution of the judiciary 


Bodies @,' inflead| of obviating the cor- 
f 10 $1.17 Id 


oh The Judy (over the Aſſembly of whom the 
Prztor uſaally preſided) were taken from the body of the 
denate, till ſome years after the laſt;Punic War; when 


acted that they ſhould in future be taken from the 
Equeſtrian Order. The. Conſul Cæpio procured after 


to be taken from both orders, equally. The Lex Servilia 


reſtored them entirely to the Senate.—The Lex Plautia 


Magiſtrates” had done; and thoſe continual 


the Lex Sempronja, propoſed. by Caius S. Gracchus, en- ; 


wards a law to be enacted, by which the Judges were to 


ſoon after put the Equeſtrian Order again in poſſeſſion of 
the Judgments; and after ſome years, the Lex Livia 


enaQed afterwards, that the Judges ſhould be taken from 
the three Orders; the Senatorian, Equeſtrian, and Ple- 
bein, The Lex. Cornelia, framed by the DiRator 
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ruption of the Judges, only transferred to 
other Men the. profit ariſing from becoming 
_ guilty, of it. It was grown to 'be a general 
complaint, ſo early as the times of the Gracchi, 
that no Man who had money to give, could 
be brought to puniſhment (a). Cicero ſays 
that. in his time, the ſame opinion was be- 
come ſettled and univerſally received (90; and 
his, Speeches are full of his lamentations on 
what he calls the evity, and the infany, of the 
| Nan J udgments. ER Sis 
Nor was the impunity of mt Judges 
the only evil under which the Republic la. 
f boured. Commotions of the whole Empire 
at laſt took place. 55 he horrid vexations, 
and afterwards the acquittal; of Aquilius 
Proconſul of Syria, and of ſome. others who 
had been guilty of the ſame crimes, drove 
the Provinces of Aſia to deſperation: and 
then 1 it was that, that terrible war of Mithri- 


Sylla, enacted again that the udges ſhould be entirely 
taken from the body of the Senate. The L# 
Aurelia ordered anew, that they ſhould be taken 
from the three Orders. Pompey made afterwards 2 
change i in their number, which he fixed at ſeventy-five, 
7 and in the manner of eleQing them. And laſt, 
1 Czfar OY reſtored the Judgments to the Order of the 


P a ) App. de Bell, Cir. (53) AR. i For. i. $1. 


A, © a. 


lc 


Fine 


Was 
de C 


dates aroſe; which was uſhered in by the death 
of eighty thouſand Romans, maſſacred in one 
day, in all the Cities of Aſia (a): Fo 

The Laws arid public Judgments not only 


thus failed of the end for which they had 
been eſtabliſhed : they even betame, at length; 
new means of oppreſſion added to thoſe which 


already exiſted; Citizens poſſeſſed of wealth, 


perſons obnoxious to particular Bodies, or the 


few Magiſtrates who attempted to ſtem the 


torrent of the general corruption, were ac- 
euſed and condemned; while Piſo, of whom 


Cicero in his ſpeech againſt him relates 


facts which make the Reader ſhudder with 
horror; and Vertes; who had been guilty of 


enormities of the ſame kind, eſcaped uns 
puniſhed; 


Hence 4 wat aroſe fit bre formidable 


we wonder that Rome was able to ſurmount. 


lie Judgments 3 and we find in Cicero, who 
informs us of the cauſe of this revolt, which 
Was called the Social var; a very expreſſive 
iecount both of the unfortunate condition of 


(6) Appian 
ng 


than the former, and the dangers of which 


The greateſt part of the Italians revolted at 
once, exaſpetated by the tyranny of the pub- 
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the Republic, Oy of the perverſion that had 
been made of the methods taken to remedy it, 

An hundred and ten years are not yet 
« elapſed (ſays he) ſince the law for the recovery 
© of money extorted by Magiſtrates was firſt 
© propounded by the Tribune Calpurnius Piſo. 
© A number of other laws ta the ſame effect, 
© continually more and more ſevere, have fol- 
© lowed : but ſo many perſons have been ac. 
© cuſed, ſo many condemned, fo formidable 2 
© war has been excited in Italy by the terror of 
© the public Judgments, and when the laws and 
© Judgments have been ſuſpended, ſuch an op- 
« preffion and plunder of our Allies have pre- 
© yailed, that we may truly ſay that it is not by 
© our own ſtrength, but by the weakneſs of 
-- others, that we continue to exiſt ( 2 | tet 
I have entered into theſe particulars with 
regard to the Roman Commonwealth, be- 


cauſe the facts on which they are grounded, the 
are remarkable of themſelves, and yet no juſt cot 
concluſion could be drawn from them, un- the 
leſs a ſeries of them were preſented to the Rea- rail 


der. Nor are we to account for theſe facts, cor 
by the luxury which prevailed in the latter he 
ages of the Republic, by the 3 « plie 


(a) See Cic. de Off. lib. ii. $ 75: 
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the manners of the Citizens, their degene- 


racy from their ancient principles, and ſuch 
like looſe general phraſes, which may perhaps 


be uſeful to expreſs the manner itſelf i in which 
the evil became manifeſted, but by no means ſet 


forth the cauſes of it. 


The above diſorders aroſe "from tho very na- 


ture of the Government of the Republic. 


of a Government in which the Executive and | 
Supreme Power being made to centre in the 


Body of thoſe in whom the People had once 


the mean time, as the People, who were in- 


gave a ſhare in this Executive authority to 
thoſe whom they intruſted with the care of 


they made. to remedy them, and inſtead of 


come the enemies of their liberty, as it was 
their intention to do, they continually ſup- 
phed them with new Aſſociates. 


A a 2 


placed their confidence, there remained no 
other effectual Power in the State that might 
render it neceſſary for them to keep within 
the bounds of juſtice and decency. And in 


tended as a check over that Body, continually 


their intereſts, they increaſed the evils they 
complained of, as it were at every attempt 


raiſing up Opponents to thoſe who were be- 
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From this fituation of affairs, flowed as ar 
unavoidable confequetice, that continual de. 
ſertion of the caufe of the People, which, 
even in time of Revolutions, when the paſ- 
Hons of the People themſelves were rouſed, 
and they were in a great degree united, mani. 
feſted itſelf in ſo remarkable a manner. We 
may trace the ſymptoms of the great political 
defect here mentioned, in the earlieſt age; 
of the Commonwealth, as well as in the laf 
ſtage of its duration. In Rome, while ſmall 
and poor, it rendered vain whatever rights 


or power the People poſſeſſed, and blaſted 


all their endeavours to defend their liberty, 
in the ſame manner as, in the more ſplendid 
ages of the Commonwealth, it rendered the 
moſt ſalutary regulations utterly fruitleſs, and 
even inftrumental to the ambition and avarice 
of a few, The prodigious fortune of the Re- 
public, in ſhort, did not create the diſorder, 
It only gave full ſcope to it. 

But if we turn our view towards the Hiſtory 
of the Engliſh Nation, we ſhall ſee how, from 


Government in which the above defects did 


not exiſt, different conſequences have fol- 
lowed :—how cordially all ranks of Men have 
always united together to lay under proper fe- 
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ſtraints this Executive power, which they 


knew.could never be their own. In times of 


public Revo lviiond, the greateſt care, as We 


the limits of that Power; and after peace 
had been reſtored to the State, thoſe who re- 
mained at the head of the Nation, continued 
to manifeſt an unwearied jealouſy in maintain- 
ing thoſe advantages which the united efforts 
of all had obtained. 

Thus it was made one of the Articles of 
Magna Charta, that the Executive Power 


but in conſequence of a judgment paſſed up- 
on him by his peers ; and fo great was after- 
| wards the general union in maintaining this 
lay, that the Trial by Fury, that admirable 
mode of proceeding, which ſo effectually ſe- 


der the ſanction of the Judicial authority, hath 


the ſame has been ſuceeffwely ſuffered to de- 
ecay, and then to be loſt, in the other Coun- 


tries of _ where it had been formerly 
| A a 3 


ſhould not touch the perſon of the Subject 


* 1 re r 2 
— r ù ar Ginn Oo wade og Ef 


cures the Subject againſt all the attempts 
of Power, even (which ſeemed. ſo difficult to 
obtain) againſt fuch as might be made un- 


been preſerved to this day, It has even been 
preſerved in all its original purity, though 
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known (a). Nay, though this privilege of be. 
ing tried by one's peers, was at firſt a privi- 
lege of Conquerors and Maſters, excluſively 
appropriated to thoſe parts of Nations which 
had originally invaded and ſubdued the reſt by 
arms, it has in England been ſucceſſively ex. 
tended to every Order of the People. 

And not only the perſon, but alſo the pro · 
perty, of the individual, has been ſecured 
againſt all arbitrary attempts from the Exe. 
cutie power, and the- latter has been ſuccels- 


(a) The Trial by I in uſe 8 the Nor · 
mans long before they came over to England ; bur it is 
now. utterly loſt in that Province : it even began very 
early to degenerate there froni its firſt inſtitution : we 
fee in Hale's Hiſtory of the Common Law of England, 
that the unanimity among Jurymen was not required in 
Normandy for making a verdi&, a good verdict; but 
when Jurymen diſſented, a number of them was taken 
out, and others added in their ſtead, till an unanimity 
was procured. In Sweden, Where, according to the 

opinion of .the Learned in that Country, the Trial by 
Fury had its firſt origin, only ſome forms of that In- 
| Ritution are now preſerved in the lower Courts in the 
Country, where ſets of Jurymen are eſtabliſhed for life, 
and have @ ſalary accordingly. See Robinſon's State 
of Sweden.—And in Scotland, the vieinity of England 
has nat been able to preſerve to the Trial by Jury its 
genuine ancient form : : the unanimity among Jurymen 
is not required, as I have been told, to form a n a 
but the majority 1s decifive, 


ſwely reſtrained from touching any part of 
the property of the Subject, even under pre- 
tence of the neceſſities of the State, any other- 
wiſe than by the free grant of the Repreſen- 
tatives of the People. Nay, ſo true and per- 


ſevering has been the zeal of theſe Repreſen- 


tatives, in aſſerting on that account the in- 
tereſts of the Nation, from which they could 
not ſeparate their own, that this privilege of 


taxing themſelves, which was in the begin- 


ning grounded on a moſt precarious tenure, 
and only a mode of governing adopted by 


the Sovereign for the ſake of his own con- 
venience, has become, in time, a ſettled right 


of the People, which the Sovereign has found 


it at length neceſſarily ſolemnly and my . 


fo acknowledge. 
Nay more, the Repreſentatives of the Peo- 


ple have applied this right of Taxation to a 


ſtill nobler uſe than the mere preſervation of 
property ; they have in proceſs of time, ſuc- 


ceeded in converting it into a regular and con- 


ſtitutional means of influencing the motions 


of the Executive Power. By means of this 
Right, they have gained the advantage of 


being conſtantly called to concur in the mea- 
ſures of the Sovereign, —of having the greateſt 
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attention ſhewn by him to their requeſts 


as well as the higheſt regard paid to any en, 


gagements | that he enters. into with them, 
Thus has it become at laſt the peculiar hap. 
pineſs of Engliſh Subjects, to whatever other 
People either ancient or modern we com- 
pare them, to enjoy a ſhare in the Govern- 
ment of their Country, by electing Repre- 


ſentatives, who, by reaſon of the peculiar cir. 


gumſtances in which they are placed, and of the 
extenſive rights they poſſeſs, are both zoillin 
faithfully to ſerve thoſe who have appointed 
them, and able to do ſo, 

And indeed the Commons have. not. reſted 
 fatisfied with eſtabliſhing, once for all, the 
proviſions for the liberty of the People which 
have been juſt mentioned: they have after. 
wards made the preſervation of them, the 
firſt object of their care (a), and taken every 


opportunity of giving them new Vigour and 
life, 


(a) The firſt operation of the Commons, at the 
| beginning of a Seſſion, is to appoint four grand Com- 
mittees. The one is a Committee of Religion, another 
of Courts of Juſtice, another of Trade, and another 
of Grievances : they are to be ſanding Committees 
Quring th the whole Seſſion. 
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Thus, under Charles the Firſt, when attacks 
of a moſt alarming nature were made on 


the privilege of the People to grant free ſup- 


lies to the Crown, the Commons vindicated, 
without loſs of time, that great right of the 


Nation, which is the Conſtitutional bulwark 
| of all others, and haſtened to oppugn, in their 


public liberty. 


dual, was abrogated by the Act which aboliſhed 
the Court of Star Chamber; and the Crown 


tutional office, viz. the countenancing, and fup- 


Porting with its N , the execution of the 


for the ſhorteſt time, the perſon of the Sub- 


| Law, of which the Judges of it are to decide, 


beginning, every precedent of a practice that 
muſt in the end have Produced the ruin of 


They even extended their care to abuſes of 
every kind. The judicial authority, for in- 
ſtance, which the Executive Power had im- 
perceptibly aſſumed to itſelf, both with reſ- 
pect to the perſon and property of the indivi- 


was thus brought back to its true Conſti- 


The ſubſequent endeavours of the Legiſla- 
ture have carried even to a {till greater extent 
the above privileges of the People. They have 
moreover ſucceeded in reſtraining the Crown 
from any attempt to ſeize and confine, even 


ject, unleſs it be in the caſes aſcertained by the 
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362 THE CONSTITUTION 


Nor has this extenſive unexampled freedom 
at the expence of the Executive Power, been 
made, as we might be inclinable to think, the 
excluſive appropriated privilege of the great 


and powerful. It is to be enjoyed alike by al 
ranks of Subjects. Nay, it was the injury done 
to a common Citizen that gave exiſtence tg 
the Act which has completed the ſecurity 
of this intereſting 'branch of public liberty, 


—The oppreſſion of an obſcure individual, ſays Judge 
Blackſtone, gave riſe to the famous Habeas Cir- 
pus Act: Junius has quoted this obſervation 
of the Judge; and the ſame is well worth 


repeating a third time, for the juſt idea it con- | 


veys of that readineſs of all Orders of Men, 


to unite in defence. of common liberty, which 


is a characteriſtic circumſtance in the Engliſh 


8 Government (a). 
And this general union in favour of public 
liberty, has not been confined to 5 framing 


(a) The 111460 here alluded to was one Francs 
Jenks, who having made a motion at Guildhall, in the 


year 1676, to petition the King for a new Parliament, 
was examined before the Privy Council, and afterward: 


committed to the Gate houſe, where he was kept about 
two months, through the delays made by the ſeveril 
Judges to whom he applied, in granting him a Hae: 
Corpus, See the State Trials, vol, vii. anno 1676. 
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no leſs vigour in bringing to puniſhment ſuch 


as have ventured to infringe them; and the 
Sovereign has conſtantly found it neceſſary to 


give up the violators of thoſe laws, even when 
| his own Servants, to the Juſtice of "_ Coun- 


try. 
Thus we find, ſo early as the reign of Ed- 


ward the Firſt, Judges who were convicted of 


| having committed exactions in the exerciſe of 
their offices, to have been condemned by a 
| ſentence of Parliament (a). From the im- 
menſe fines which were laid upon them, and 
| which it ſeems they were in a condition to pay, 


| we may indeed conclude that, in thoſe early 
| ages of the Conſtitution, the remedy was ap- 
plied rather late to the diſorder; but yet it 


was at laſt applied. | 
| Under Richard the e examples of 
the ſame kind were renewed. Michael de la 


Pole, Earl of Suffolk, who had been Lord 


Chancellor of the kingdom, the Duke of 
| Ireland, and the ArCUbUngp. of York, having 


(a)) Sir Ralph de Hengham, Chief Juſtice of the 
King's Bench, was fined 7000 marks; Sir Thomas 
| Wayland, Chief Juſtice of the Common Pleas, had his 
whole eftate forfeited; and Sir Adam de Stratton, Chief 
| Baron of the Exchequer, was fined 34000 marks, 
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THE CONSTITUTION 


abuſed their power by carrying on defigns thar 
were ſubverſive of public liberty, were de. 


clared guilty of High-treaſon ; and a number 


of Judges who, in their judicial capacity, had 
acted as their inſtruments, were involved in 
the ſame condemnation (a), _ 

Under the reign of Henry the Eighth, Sir 


Thomas Empſon, and Edmund Dudley, who 


| fa) The moſt conſpicuous among theſe Judges were 
Sir Robert Belknap, and Sir Robert Treſilian, Chief 
Juſtice of the King's Bench. The latter had drawn 
up a ſtring of queſtions. calculated to confer a deſpoii 
authority on the Crown, or rather on the Miniſter, 


above named, who had found means to render them- 


ſelves entire Maſters of the perſon of the King. Thel: 


_ queſtions Sir Robert Treſilian propoſed to the Judge, 


who had been ſummoned for that purpoſe, and they 


gave their opinions in favour of them, One of thele 


opinions of the Judges, among others, tended to n0 


leſs than to annihilate, at one ſtroke, all the rights of 


the Commons, by taking from them that important 
privilege mentioned before, of ſtarting and freely diſ- 


cuſſng whatever ſubjects of debate they think pro- 


per :—the Commons were to be reſtrained, under pain of 
being puniſhed as traitors, from proceeding upon any 
articles beſides thoſe limited to them by the King. All 


| thoſe who had had a ſhare in the above declarations of 
the Judges, were attainted of high- treaſon. Some 


were hanged; among them was Sir Robert Treſilian; 
and the others were only baniſhed, at the interceſſion 
of the Biſhops, dee the Parl. Hiſtory of England, 
vol. i. | O 
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had been the promoters of the exactions com- 
mitted under the preceding reign, fell victims 
to the zeal of the Commons for vindicating 
the cauſe of the People. Under King James 
the Firſt, Lord Chancellor Bacon experienced 
that neither his high dignity, nor great per- 
ſonal qualifications, could ſcreen him from 
having the ſevereſt cenſure paſſed upon him, 
| for the corrupt practices of which he had ſuf- 
fered himſelf to become guilty. And under 
Charles the Firſt, the Judges having attempted 
to imitate the example of the Judges under 
Richard the Second, by delivering opinions 
ſubverſive of the rights of the People, found 
| the ſame ſpirit of watchfulnefs in the Com- 
mons, as had proved the ruin of the former. 
Lord Finch, keeper of the Great Seal, was 
obliged to fly beyond ſea. The Judges Daven- 
port and Crawley were impriſoned : and Judge 
Berkeley was ſeized while fitting upon the 
Bench, as we find in Ruſhworth. 

| In the” reign of Charles the Second, we 
again find freſh inſtances of the vigilance of 
the Commons, Sir William Scroggs, Lord 
Chief Juſtice of the King's-Bench, Sir Francis 
North, Chief Juſtice of the Common Pleas, 
dir Thomas Jones, one of the Judges of the 


366 THE CONSTITUTION 
King's-Bench, and Sir Richard 'Webon, ons 
of the Barons of the Exchequer, were im- 
peached by the Commons, for partialities 
Sew by them in the adminiſtration of juſtice; 
and Chief Juſtice Scroggs, againſt whom ſome 
poſitive charges were well proved, was re. 
moved from his employments. 

The ſeveral examples offered here to the 
Reader, have been taken from ſeveral different 
periods of the Engliſh Hiſtory, in order to 
ſhew that neither the influence, nor the dig: 
nity, of the infractors of the laws, even when 
they have been the neareſt Servants of the 
Crown, have ever been able to check the zeal 
of the Commons in aſſerting the rights of 
the People. Other examples might perhaps 
be related to the ſame purpoſe; though the 
whole number of thoſe to be met with, will, 
upon enquiry, be found the ſmaller, in pro- 
portion as the danger of infringing the lays 
has always been indubitable. 

So much regularity has even (from all 
the circumſtances above mentioned) been in- 
troduced into the operations of the Executive 
Power in England, — ſuch an exact Juſtice 
have the People been accuſtomed, as a conſe- 
quence, to expect from that quarter, that 
even the Sovereign, for his having once ſul- 
| * 
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feted himſelf perſonally to violate the fafety 
of the Subject, did not eſcape ſevere cenſure. 
The attack made by order of Charles the 
Second, on the perſon of Sir John Coventry, 
filled the Nation with aſtoniſhment ; and this 
violent gratification of private paſſion, on the 
part of the Sovereign (a piece of ſelf-indul-_ 
| gence with regard to inferiors, which whole 
claſſes of individuals in certain Countries al- 
moſt think that they have a right to) excited a 
general ferment. This event (ſays Biſhop 
« Burnet) put the Houſe of Commons in a 
© furious uproar. . ..It gave great advantages 
„ to all thoſe who oppoſed the Court; and 
the names of the Court and Country party, 
which till now had ſeemed to be forgotten, 
« were again revived (a).“ | 

| Theſe are the limitations that have been 
| ſet, in the Engliſh Government, on the ope- 
| rations of the Executive Power: limitations 
to which we find nothing comparable in any 
other free States, ancient or modern; and 
which are owing, as we have feen, to that 
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(a) See Burnet's Hiſtory, vol. i. anno 1669. — An AR 
of Parliament was made on this occaſion, for giving 
| 2 farther extent to the proviſions before made for the 
| perſonal ſecurity of the Subject; which! is ll called the 
Coventry Att, 
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all Orders of the People. 


and peculiar ſtability of the Executive Pons 


daries that have juſt now been deſcribed, the 


effective ſtrength, and is only tied by its owt 
_ engagements, and the conſideration of what 
| it owes to its deareſt intereſts. 


hr aſſiſted by the body of the People, have 
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very circumſtance which ſeemed at firſt ſiglt 
to prevent the poſſibility of them, I mean the 
greatneſs and unity of that Power; the eſfeq 
of which has been, in the event, to unite up- 
on the ſame object, the views and efforts of 


From this circumſtance, that is; the uniiy 


in England, another moſt advantageous con- 
ſequence has followed, that has been be: 
fore noticed; and which it. is not impropet 
to mention again here, as this Chapter is 


intended to confirm the prine1 iples laid down 
in the former ones,—TI mean the unremitted 
_ continuance of the ſame general union among 
all ranks of Men, and the ſpirit of mutull 


juſtice which thereby continues to be diffuſed 
through all orders of Subjects. 
Though ſurrounded by the many boun- 


Crown, we muſt obſerve, has preſerved its Pre- 
rogative undivided: it ſtill poſſeſſes its whole 


The great, or wealthy Men in che Nation, 


ſucceded in redueing the exercife of its au- 
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thority within ſuch well defined limits, can 
have no expectation that it will continue to 
confine itſelf to them, any longer than they 
themſelves continue, by the juſtice of their own 
conduct, to deſerve that ſupport of the People 
which alone can make them appear of con- 


| ſequence in the eye of the Sovereign, — no 


probable hopes that the Crown will continue 


| to obſerve thoſe laws by which their wealth, 


dignity, liberty, are protected, any longer 
than they themſelves alſo continue to ob- 


| ſerve them. 


Nay more, all thoſe claims ot their rights 


which they continue to make againſt the 
Crown, are encouragements which they give to 


the reſt of the People to aſſert their own rights 
againſt them. Their conſtant oppoſition to 
all arbitrary proceedings of that Power, is 
a continual declaration they make againſt any 
acts of oppreſſion which the ſuperior ad- 
rantages they enjoy, might entice them to 
commit on their inferior fellow-ſubjects, 
Nor was that ſevere cenſure, for inſtance, 
which they concurred in paſſing on an un- 
guarded violent action of their Sovereign, 
only a reſtraint put on the perſonal actions 
of future Engliſh Kings : : no, it was a much 
more extenſive provifion for the ſecuring of 


B b 


1 
1 
4 
Fl 
= 
. 
BETH 
0 
FR 
= 
* 
A 
1 
co 
4 
* 
. 
- 
. 
3 
=_ 
_ 
_ 
8 
9 
1. 
"7 
n 
ny 
4 
1 
1 
5 
oy 
- ih pv 
3h 
_— 
tf 
. 
4 
4 
9 
3 
* 
— 4 
4 F 
1 ; 

Z ſy: 
1 
N 
= . 
93 
* 

3%: 
12 * 
N 
7 3 
ee. 
7 ; 
3 
= Ly ey 
r 
7 
WE « 


5:53 

{A : 
l ** 
3 7 
; | 
8 
3 
HY 
4} 

bay I 
\ 7 £ 
%%4 


=_ 
— EIT 

9 <RASE 
* 1 * i 
— . * 


> —_ TR 
= . 
2 a aw 
8. — SS ns 
F PR FEISS 12 "Fro * 
2 2 
— - —— 


37% THE CONSTITUTION 


State to the whole body of the People, ſerv. 


duct even of the two Houſes of Parliament 
ſhews us, that the above obſervations are not 


lieſt times we ſee the Members of the Houſe 


from them the affections of the reſt of the | 
were neceſſary to them for the diſcharge of 


Community, they have retrenched them 
And thoſe of their Members who have ap: 
| plied | either theſe privileges, Or in general 


breach of the peace, the Members of the Houle of 


any Juſtice of the peace; and are dealt with afterwa 


gard to civil matters, their only privilege is to be fict 
from Arreſts during the time of a Seſſion, and fort 
days before, and forty days after; but they may be 
ſued, by proceſs againſt their goods, for any 2 debt 


* 9 43 A 
* i 'F Me. . * wt, 
e r 
<8 ; Ty. RAT; 5 


7 


public liberty ;—it was a ſolemn engagement 


entered into by all the powerful Men in the 


pulouſly to reſpect the Fenn of he: Save 
among them. . 
And indeed the conſtant tenor of the con- 


matters of mere ſpeculation. From the car. 


of Commons to have been very cautious not 
to aſſume any diſtinction that might alienate 


People (a/. Whenever thoſe privileges which 


their truſt have proved burdenſome to th: 


(a) In all caſes of public offences, down to a ſimple 


Commons have no privilege whatever above the reſt af 
the People : they may be committed to priſon by 


in the ſame manner as any other Subjects. With © 


during that time, : 


| 40 F ENG LAN P. 377 


themſelves have endeayoured to bring to puniſh- 
| ment. 

Thus, we ſee, 1 1 in the reign of James 
the Firſt, Sir Giles Mompeſſon, a Member 
of the Houſe of Commons, having been 


guilty of monopolies and other acts of great 


oppreſſion on the People, was not only ex- 
pelled, but impeached and proſecuted with 
the greateſt warmth by the Houſe, and finally 


graded from his rank of a Knight, held for 
ing life, 


was alſo a Member of the Houſe of Commons, 
having been found to have been guilty of ſe- 


Judge of the Preroga!ive Court of Canterbury, 
ſuch as taking exorbitant fees, and the like, 
was expelled the Houſe, and * for 
theſe offences. 

In the year 1641, Mr. Henry Bes 


tected in ſelling protections, experienced like- 


POE: | 
B b 2 


that diliience which they derived bow their 
ſituation, to any oppreſſive purpoſes, they 


condemned by the Lords to be publicly de- 


ever an infamous prion, and impriſoned dur- 


In the ſame reign, Sir John Bennet, 950 


reral corrupt practices, in his capacity of 


Member for Knareſborough, having been de- 


wife the indignation of the Houle, and was. 
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Commons to the conduct of their Members, might h 


_ tioned here, The reader may, for inſtance, ſee the le 


bend 


- 


In fine, in order as it were to make it com. 


pletely notorious, that neither the condition T 
of Repreſentative of the People, nor even any f 
degree of influence in their Houſe, could ex. | 
cuſe any one of them from ſtrictly obſerving ö 
the rules of juſtice, the Commons did on one 
occaſion paſs the moſt ſevere cenſure they hal 7 

power to inflict, upon their Speaker himſelf, Wi ; 
for having, in a ſingle inſtance, attempted v 

convert the diſcharge of his duty as Speaker P 

into a means of private emolument.— t py 

John Trevor, Speaker of the Houſe of Com. N 

mons, having, in the ſixth year of the rei by 

of King William, received a thouſand gu: th 
nieas from the City of, London, © as a gr: 1 

„ tuity for the trouble he had taken with te 

„ oard to the paſſing of the Orphan Bil, i. 

was voted guilty of a High crime and mi- c. 

demeanour, and expelled the Houſe. Re ©: 

the inconſiderable ſum of twenty guineas which *?! 

Mr. Hungerford, another Member, had bee 5 

weak enough to accept on the ſame ſcot, W 
was looked upon as deſerving the note fe 

of the. Houſe ; and he was likewiſe expel % 

ed (9)... 1 1 all 
aga 

(a) Other e of the attention of the Houſed of 


produced, either before, or after, that which 1s mel 


If we turn our view towards the Houſe of 
Lords, we ſhall find that they have alſo con- 


ſtantly taken care that their peculiar privi- | 


leges ſhould not prove impediments to the 
common juſtice which is due to the reſt of the 
people (a). They have conſtantly agreed to 
every juſt propoſal that has been made to them 


deed, if we conſider the numerous and op- 
preſſive privileges claimed by the Nobles in 
moſt other Countries, and the vehement ſpirit 
with which they are commonly aſſerted, we 


the Nobility in England (and alto to the na- 
ture of that Government of which they make 


lation of their proceedings in the affair of the South Sea 
Company Scheme; and a few years after, in that of the 


oppreſſive to the poor, for which ſeveral Members were 
expelled. | | 


{a) In caſe of a public offence, or even a imple 
| breach of the peace, a Peer may be committed, till he 


| to be tried by the common courſe of law, for all offences 


againſt their effects, in the ſame Manner as gan thoſe 
of other Subjects. 


B bz 
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5 
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on that ſubject by the Commons: and in- 


mall think it no ſmall praiſe to the body of 


Charitable Corporation; à fraudulent ſcheme particularly 


finds bail, by any Juſtice of the peace: and Peers are 


under felony. With regard to civil matters, they aie at 
all times free from arreſis; but execution may be had 
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374 THE CONSTITUTION 
they now are; that is to ſay, to no more, in 


. of that Houſe. 


with regard to civil matters, the Lords have 
manifeſted a ſpirit of equity nowiſe inferior to 


lative capacity. They have, in the diſcharge 


Houſe of Lords, in their civil judicial ca- 


ſlander. 


2 part) that it has been by their free conſent 
that their privileges have been confined to What 


general, than what is neceffary to the accom. 
pliſhment of the end and conſtitutional defign 


In the exerciſe of their Judicial authority 


that which they have ſhewn in their Legil. 


of that function, (which of all others is 6 


liable to create temptations) ſhewn an uncor- | 
ruptneſs really ſuperior to what any judicial 
Aſſembly in any other Nation can boaſt. Nor 
do I think that I run any riſk of being conti. 


dicted, when I fay that the conduct of the 


pacity, has conſtantly been ſuch as has kept 
them above the reach of even ſuſpicion or 


Even that orivilege ich they enjoy, of 
excluſively trying their own Members, in calc 


of any accuſation that may affect their lite 
(a privilege which we might at firſt fight 


think repugnant to the idea of a regular G- 
vernment, and even alarming. to the reſt of 
the People) has conſtantly been made uſe of 
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by the Lords to do juſtice to their fellow-ſub- 
jects; and if we caſt our eyes either on the 
"olleQicin of the Sate Trials, or on the Hiſtory 


of England, we ſhall find very few examples, if 
any, of a Peer, really guilty of the offence laid to 


his charge, that has derived any advantage from 
his not being tried by a Jury of Commoners. 


Nor has this juſt and moderate conduct of 


the two Houſes of Parliament in the exerciſe 
of their powers (a moderation ſo unlike what 


has been related of the conduct of the power- 
ful Men in the Roman Republic) been the 
only happy conſequence of that ſalutary jea- 
louſy which thoſe two Bodies entertain of the 
power of the Crown. The ſame motive has 
| alſo engaged them to exert their utmoſt endea- 


vours to put the Courts of Juſtice under proper 


reſtraints : a point of the higheſt e 


to public liberty. 


They have, from the carlieſt times, pre- 


ferred complaints againſt the influence of the 
Crown over theſe Courts, and at laſt procured 


Laws to be enacted by which ſuch influence has 


been intirely prevented: al which meaſures, 
we muſt obſerve, were at the ſame time ſtrong 
declarations that no Subjects, however exalted 
their rank might be, were to think themſelves 


exempt from ſubmitting to the uniform courſe 
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7 THE CONSTITUTION 


of the Law, or hope to influence or over - awe it, 
The ſevere examples which they have uni. 
ted to make on thoſe Judges who had ren. 
dered themſelyes the inſtruments of the paſ. 
ſions of the Sovereign, or of the deſigns of the 
Miniſters of the Crown, are alſo awful warn- 
ings to the Judges who have ſucceeded them, 
never to attempt to deviate in favour of any, 
the moſt powerful individuals, from that ſtrait 
line of Juſtice which the joint Wiſdom of the 
Legiſlature has once marked out to them, 
This ſingular fituation of the Engliſh Judges 
relatively to the three Conſtituent Powers of 
the State, (and alſo the formidable ſupport 
which they are certain to receive from them 
as long as they continue to be the faithful 
Miniſters of Juſtice) has at laſt created ſuch 
an impartiality in the diſtribution of public 
Juſtice in England, has introduced-into the 
Courts of Law the practice of ſuch a thorough 
diſregard of either the influence or wealth of 
the contending Parties, and procured to every 
individual, both ſuch an eaſy acceſs to theſe 
Courts, and ſuch a certainty of redreſs, as are 
not to be paralleled in any other Government. 
Philip de Comines, fo long as three hundred 
years ago, commendedin firong terms the exact. 
nefs with which Juſtice is done in England to 
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all ranks of Subjects (a); and the impartialit 
partiality 


with which the ſame is adminiſtered in theſ 
theſe 


days, will with ſtill 
more reaſ 
furpriz of Oey 1 who ae 25 10 
. 


try G0. 


(a) See page 36 of this Work. 
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378 THE CONSTITUTION 


idee; to ſuch a degree of impartiality 
has the adminiſtration of public Juſtice been 


5 brought 3 in England, that it is ſaying nothing 


beyond the exact truth, to affirm that any 
violation of the laws, though perpetrated by 
Men of the moſt extenfive influence, nay, 
though committed by the ſpecial direction of 


the very firſt Servants of the Crown, will be 


publicly and completely redreſſed. And the 


very loweſt of ſubjects will obtain ſuch re- 


dreſs, if he has but ſpirit enough to ſtand 


forth, and appeal to the laws of his Coun- 
try -— Moſt extraordinary circumſtances theſe! 


which thoſe who know the difficulty that 
there is in eſtabliſhing juſt laws among Man- 
kind, and in providing afterwards for their 


due execution, only find credible becauſe they 
are matters of fact, and can begin to ac- 


count for, only when they look up to the con- 
ſtitution of the Government itſelf; that is to 


ſay, when they conſider the circumſtances in 


which the Executive Power, or the Croun, 
is placed in relation to the two Bodies that 
concur with it to form the Legiſlature, — the 
circumſtances in which thoſe two Aſſembliecs 


are placed in relation to the Crown, and to 


each other, aud the ſituation in which al 
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the Three find themſelves with reſpect to the 
whole Body of the People (a). 
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(a) The aſſertion above made with reſpect to the 
impartiality with which Juſtice is, in all caſes, admini- 
tered in England, not being of a nature to be proved 
by alledging fingle facts, I have entered into no parti- 
culars on that account, However, I have ſubjoined 
here two caſes which, I think, cannot but appear remark- 
able to the Reader. 

The firſt is the caſe of the proſecution commenced in 
the year 1763, by ſome Journeymen Printers, againſt the 
King's Meſſengers, for apprehending and impriſoning them 
for a ſhort time, by virtue of a General Warrant from the 
Secretaries of State; and that which was afterwards car- 
ried on by another private individual, apainſt one of the 
' Cecretaries themſelves. In theſe actions, all the or- 
dinary forms of proceeding uſed in caſes of actions be. 
tween private Subjects, were ſtrictly adhered to; and 
both the Secretary of State, and the Meſſengers, were, in 
the end, condemned. Vet, which it is proper the Reader 
ſhould obſerve, from all the circumſtances that accompa- 
nied this affair, it is difficult to propoſe a caſe in which 
Miniſters could, of themſelves, be under greater tempta- 
tions to exert an undue influence to hinder the ordinary 
courſe of juſtice. Nor were the Acts for which thoſe 
Miniſters were condemned, Acts of evident oppreſſion, 
which nobody could be found to juſtify. They had done 
nothing but follow a practice of which they found ſe- 
veral precedents eſtabliſned in their Offices; and their 
caſe, if I am well informed, was inch, that moſt 
individuals, under fimilar circumſtances, would have 


| thought neren authoriſed to have acted as 1 ey had 
ne. | 
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In fine, a very remarkable circumſtance ; in 


the Engliſh Government (and which alone 


evinces ſomething peculiar and excellent in its 
Nature), is that ſpirit of extreme mildneſs with 
which Juſtice in criminal caſes, is adminiſtered 
in England; a point with regard to which 


England differs from all other Countries in the 
Wm. 


The ſecond caſe I propoſe to relate, affords a fin. 
gular inſtance of the confidence with which all Subjed; 
in England claim what they think their juſt rights, 
and of the certainty with which the remedies - of the 
law are in all caſes open to them. The fa& I mean, 
is the Arreſt executed in the reign of Queen Anne, in 
the year 1708, on the perſon of the Ruſſian Ambal. 


ſador, by taking him out of his Coach for the ſum of 


fifty pounds — And the conſequences that followed this 
fact are ſtill more remarkable. The Czar highly re- 
ſented this affront, and demanded that the Sheriff of 
Middleſex, and all others concerned in the Arreſt, 
ſhould be puniſhed with inſtant death, ** But the 


«© Queen,” (to the amazement of that deſpotic Court, 


ſays Juſtice Blackſtone, from whom I borrow this fact) 
e the Queen directed the Secretary of State to inform 
* him that ſhe could inflict no puniſhment upon any, 
« the meaneſt, of Her Subjects, unleſs warranted by 
« the law of the land. "—An act was afterwards paſſed 
to free from arreſts the perſons of foreign Miniſters, 


and ſuch of their ſervants as they have delivered a 


liſt of, to the Secretary of State. A copy of this AQ 
elegantly engroſſed and illuminated, -continues Judge 
Blackftone, was ſent to Moſcow, and an Ambaſſador 
extraordinary commiſſioned to deliver it, 
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| When we conſider the puniſhments 3 in uſe . 
in the other States in Europe, we wonder 
how Men can be brought to treat their fellow- 
creatures with ſo much cruelty ; and the bare 
confideration of thoſe puniſhments would ſuf- 
ficiently convince us (ſuppoſing we did not 
know the fact from other circumſtances) that 
the Men in thoſe States who frame the laws, 
and preſide: over their execution, have little 
apprehenſion that either they, or their friends, 
will ever fall victims to thoſe laws which they 
thus raſhly eſtabliſunun. 
In the Roman Republic, circumſtances of 
the ſame nature with thoſe juſt mentioned, 
were alſo productive of the greateſt defects 
in the kind of criminal Juſtice which took 
place in it. That claſs of Citizens who were 
at the head of the Republic, and who knew 
how mutually to exempt each other from the 
operation of any too ſevere laws or practice, 
not only allowed themſelves great liberties, 
as we have ſeen, in diſpoſing of the lives of 
the inferior Citizens, but had alſo introduced 
into the exerciſe of the illegal powers they 
aſſumed to themſelves in that reſpect, a a great 
0 of cruelty (a). | 


(a) The common manner in W * Senate or: 


dered Citizens to be pat to death, was by throwing 
6 


— is. pe 4 DF ive 


. 
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Nor were things more happily dude 


in the Grecian Republics. From their De. 


mocratical nature, and the frequent Revo- 


lutions to which they were ſubject, we naturally 
expect to ſee that authority to have been uſed 
with mildneſs, which thoſe who. enjoyed it 
muſt have known to have been but precarious; 


yet, ſuch were the effects of the violence at- 
tending thoſe very Revolutions, that a ſpirit 
both of great irregularity and cruelty had 


taken place among the Grecks, in the exer- 


ciſe of the power of infliting puniſhments, 


The very harſh laws of Draco are well known, 
of which it was faid that they were not writ- 
ten with ink, but with blood. The ſevere 
laws of the Twelve Tables among the Ro- 
mans, were in great part brought over from 
Greece. And it was an opinion commonly 
received in Rome, that the cruelties practiſed 


by the Magiſtrates on the Citizens, were only 
imitations of the examples which the Greeks 
had given. them (a). : 5 


them head- long bens me top of A Tarpeian Rock, 


The Conſuls, or other particular Magiſtrates, ſometimes 
_ cauſed Citizens to expire upon a croſs; or, which was 


a much more common caſe, ordered them to be beaten 
to death, with their heads faſtened between the two bran- 


ches of a fork; which they called cervicem furcæ inſerere. 


s 6 a) Cæſar expreſsly reproaches the Greeks with this 


fact, in his ſpeech in favour of the accomplices of 
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In FRAY the uſe of Torture, that method 
of adminiſtering Juſtice in which folly may 
be lad to be added to cruelty, had been 
adopted by the Greeks, in conſequence of the 
fame cauſes which had concurred to produce 
the irregularity of their criminal Juſtice. And 
the ſame practice continues, in theſe day 8. to 
prevail on the continent of Europe, in con- 
ſequence of that general arrangement of things 
which creates there ſuch a careleſſneſs about 
remedying the abuſes of public Authority. 

But the nature of that ſame Government 
which has procured to the People of England 
all the advantages we have before deſcribed, 
bas, with ſtill more reaſon, freed them from 


the moſt oppreſſive abuſes which e in ; 


other countries. | 

That wantonneſs in diſpoſing of the 3 
rights of Mankind, thoſe inſults upon human 
Nature, of which the frame of the Govern- 


ments eſtabliſhed in other States, unavoidably 


becomes more or leſs productive, are entirely 
baniſhed from a Nation which has the happi- 
neſs of having its intereſts taken care of 
by Men who continue to be themſelves ex- 


Catiline, which Salluſt has tranſmitted to us. 
rdem illo tempore, Oræciæ morem imitati, (Majores noſtei) 
verberibus ani mad vertebant in civeis, de condenmati Hi 


num n ſupplicium fumptum, 
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poſed to the preflure of thoſe laws which they 
concur in making, and of every tyrannic 
practice which they ſuffer to be introduced. — 
| by Men whom the advantages which they 
poſſeſs above the reſt of the People, render only 
more expoſed to the abuſes they are appointed 
to prevent, only more alive to the dangers 
againſt. which it is their duty to defend the 
Community (a). 

Hence we ſee that the uſe of Torture has, 
from the earlieſt times, been utterly unknown 
in England. And all attempts to introduce it, 
whatever might be the power of thoſe who 
made them, or the circumſtances in which 
they renewed their endeavours, have been 
ſtrenuouſly oppoſed and defeated (b). 


(ga) Hiſtorians take notice that the Commons, in the 
reign of Charles IT. made haſte to procure the abolition 
of the old Statute, De Hæretico comburendo, (For burning 
Heretics) as ſoon as it became to be publicly known 
that the preſumptive Heir to the Crown was a Roman 
Catholic. Perhaps they would not have been ſo diligent 
and earneſt, if they had not been fully convinced that 2 
Member of the Houſe of Commons, or his friends, may be 
brought to trial as eaſily as any other individuals among 
the people, ſo long as an expreſs and written law may be 
produced againſt them, 
0) The Reader may on this ſubject ſee again the 
Note in page 181 of this Work, where the oppoſition 
is mentioned, that was made to the Earl of Suffolk, 
and the Duke of Exeter, when they attempted to in- 
troduce the practice of Torture: this even was one 
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From the. ſome cauſe alſo aroſe that remark 
able forbearance of the Engliſh Laws; to uſe 
any cruel ſeverity in the puniſhments which 
experience ſhewed it was neceſſary for the 
preſervation of Society to eſtabliſh: and the ut- 
moſt vengeance of thoſe laws, even againſt the 

| moſt enormous Offenders, never extends beyond 
the ſimple deprivation of life (a)) 

Nay, fo anxious has the Engliſh Legit 
lature been to eſtabliſh mercy; even to Con- 
victed Offenders; as a fundamental principle of 
the Government of England, that they made 


2 : * A 
" . as OE REY "—_ d n 
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2 5 — — 


of the cauſes for which the latter was afterwards im- 
peached. The Reader is alſo referred ts the Note fol- 
lowing that which has juſt been quoted, in which the ſo- 
lemn declaration is related, that was given by the Judges 
zpainſt the practice of Torture, in the caſe of Felton; 
who had aſſaſſinated the Duke df Buckinghain, 


(a) A very fingular inſtance occurs in the Hiſtory 
of the year 16053 of the care of the Engliſſi Legiſlature 
not to ſuffer precedents of cruel practices to be in- 
troduced, Duritig the time that thoſe concerned in 
the Gun. powder plot were under ſerttence of death; 
a motion was made in the Houſe of Commions to peti- 
tion the King, that the execution might be ſtaid, ii 
order to conſider of ſome extraordinary puniſhment td 
be inflicted upon them: but this motion was rejected, 
A propoſal of the ſame kind was alſo made in the Houſe | 
of Lords; where it was dropped,—Sce the Parliamentarp 
tory of England, vol. v. anno 1605, : 
Eee 
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it an expreſs article of that great publie Com- 


_ * uſual puniſhments ſhould be uſed /a).”_ 
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pact which was framed at the i important æra 
of the Revolution, that no eruel and un- 


They even endeavoured, by adding a clauſe 
for that purpoſe to the Oath which Kings 
were thenceforward to take at their Coro:uation, 
as it were to render it an everlaſting obligation 
of Engliſh Eings, to make. GA to be 
* executed with marey (5). | 


(a) _ the Bill o Rights, A” x. — Exceſive 
vn ought not to be required, nor exceſſive fines im- 
1 nor cruel and unuſual puniſhments iuflicted. | 

(5) Thoſe ſame diſpoſitions of the Engliſh Legiſ 
lature, which have led them to take ſuch precautions | 
in favour even of convicted offenders, have fill more 
engaged them to make proviſions in favour of ſuch per. 
Tons as are only ſuſpected and accuſed of having com- 
mitted offences of any kind. Hence the zeal with 
which they have availed themſelves of every important 
occaſion, ſuch for inflance as that of the Revolution, to 
procure new confirmations to be given to the inſtitution 
of the Trial by Jury, to the laws on impriſonments, and 
in general to that ſyſtem of criminal Juriſprudence 
which a deſcription has been given in the frſt part of this 
"ny to which I refer the Reader, Ef 
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CHAP. xvi. 


1 more Abad View f the Engli 15 G overnment 
than has hitherto been offered to the Reader in 
the courſe of this Work. —Pery eſſential di ferences 
betiveen the | Englifh Monarchy, as « Monarchy; 
and all thoſe with which wWe are N 


HE Doctrine conſtantly ate in 

L this Work, and which has, I think; 
been ſufficiently ſupported by facts and coin- 
pariſons drawn from the Hiſtory of other 
Countries, is, that the remarkable liberty 
enjoyed by the Engliſh Nation, is eſſentially 
owing to the impoſfibility under which their 
Leaders, or in general all Men of power among 
them, are placed, of invading and transferring 
to themſelves: any branch of the Governing 
Executive authority; which authority is ex- 
cufively veſted, and firmly ſecured; in the 
Crown. Hence the anxious care with which 
thoſe Men continue to watch the exerciſe of 
that authority: Hence their perſeverance iti 
[obſerving every kind of engagement which 
themſelves may have entered into with the reſt 
of the People: 
But here a confideration of 4 moſt de 
tant kind preſents itſelf.— How y comes the 
Ceca 
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6 THE ConSTITUTION 


Crown in England, thus conſtantly to preſerye 
to itſelf (as we ſee it does) the Executive autho- 
rity in the State, and moreover to preſerve it ſo 
completely as to inſpire the great Men in the 
Nation with that conduct ſo advantageous to 
publicLiberty, which has juſt been mentioned? 
All theſe are effects which we do not find, upon 
cramination, that the power of Crowns ha 
hitherto been able to 1 in other Couns 
tries, 

In all States of A Monarchical "PRE we ins 
| deed ſee that thoſe Men whom their rank and 
wealth, or their perſonal power of any kind, | 
have raiſed above the reſt of the people, have 
formed combinations among themſelves to op: 
poſe the power of the Monarch. But their 
views, we muſt obſerve, in forming theſe com- 
binations, were not by any means to ſet gene- 
ral and impartial limitations on the Sovereign 
authority. They endeavoured to render them. 
ſelves entirely independent of that authority; 
or even utterly to annihilate its according td 
circumſtances, e 
Tus we ſee that in all the Coates of ancient 

Greece, the Kings were at laſt deſtroyed and 
exterminated. The ſame event happened in 
Italy, where in remote times there exiſted 
for a while ſeveral kingdoms, as we lea 
both from the aneient Hiſtorians, and tht 
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fins: And in Rome, we even know the 
manner and circumſtances in which ſuch a re- 
volution was brought about. | | 

In more modern, times, we ſee the r nume · 
rous Monarchical Sovereignties which had been 
raiſed in Italy on the ruins of the Raman Em- 
pire, to have been ſueceſſively deſtroyed by 
powerful factions; and events of much the 
ſame nature have at different times taken 


place in the Kingdoms eſtabliſhed | in the other 


parts of Europe, 

In Sweden, Denmark, and Poland, for i in- 
ſtance, we find that the Nobles have com- 
monly reduced their Sovereigns to the con- 


dition of ſimple Prefidents over their Aſſem- 
blies,—of mere oftenfible Heads of the Go- 


vernment, 
In Germany, and in France: Countries wh 


the Monarchs being poſſeſſed of confiderable 


| demeſnes, were better able to maintain their 


independence than the Princes juſt mentioned, 
the Nobles waged war againſt them, ſometimes 
ſingly, and ſometimes jointly ; and events 


fimilar to theſe have ſucceſſively happened in 


Scotland, Spain, and the madern Kingdoms 


of Italy. 
In fine, it has only been by m means of ſtanding 
ned forces that the orereigne of moſt of the 
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1 the Kingdoms we have mentioned, have been 
able i in a courſe of time to afſert the Preroga- 
tives of their Crown. And it is only by con. 
' tinuing to keep up ſuch. forces, that, like the 
Eaſtern Monarchs, and indeed like all the Mo. 
7 narchs that ever exiſted, they continue to be 
{ able to ſupport their authority, 
How therefore can the Crown of England, 
b without the aſfiſtance of any armed force, main- 
rain, as it does, its numerous prerogatives? 
How can it, under ſuch circumſtances, preſerve 
to itſelf the whole Executive power in the 
State? For here we muſt obſerve, the Crown 
in England does not derive any ſupport from 
what regular forces it has at its diſpoſal; 
and if we doubted this fact, we need only look 
to the aſtoniſhing. ſubordination in which the 
military is kept to the civil power, to become 
convinced that an Englith King is not in- 
debted to his army for the preſervation of his 
authority (a) 3 
"If we could ſuppoſe that the armies of the 
King's of Spain or of France, for inſtance, 
were, through | ſome very extraordinary circum- 
Nance, all to vaniſh | in one night, the power of 
thoſe Sovereigns, we muſt not doubt, would, 
5 ere fix months, be reduced to a mere ſhadow, 


la) Henry VIII. the moſt” abſolute Prince, perhaps, 
who ever ſat upon a Throne, kept no landing amy. 


x 
OF ENGLAND. 


They would immediately behold their prero- 
gatives, however formidable they may be at 
preſent, invaded and diſmembered (4): and 
ſuppoſing that regular Governments continued 
to exiſt, they would be reduced to have little 
more influence in them, than the Doges of 
venice, or of Genoa, poſſeſs in the Govern- 
ments of thoſe Republics (%— ,: 
How, therefore, to repeat the queſtion once 
more, which is one of the moſt intereſting ; 
that can occur in politics, how can the Crown 
in England, without the aſſiſtance of any armed 
force, avoid thoſe dangers to which all other 
Sovereigns are expoſed ? „CC 
How can it, without any ſuch force, ae- 
compliſh even incomparably greater works 
than thoſe Sovereigns, with their powerful ar- 
mies, are, we find, in a condition to perform ?— 
How can it bear that univerſal effort (un- 5 
known in other Monarchies) which, we have 
ſeen, is continually and openly exerted againft 
it? How can it even continue to refiſt it ſo 
powerfully as to preclude all individuals what- 
ever, from ever entertaining any views befide: 
(a). As was the caſe in the ſeveral Kingdoms into 


which the Spaniſh Monarchy was formerly divided ; ey, 
in not very remote times, in France itſelf, 0 

(5) Or than the Kings of Sweden were 4 to 
enjoy, Nee the laſt Revolution in that C ountry. 
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thoſe of ſetting juſt and general 3 to the 
exerciſe of its authority? Haw, can it enforce 
the laws upon all. Subjects, indiſeriminately, 
| without i injury or danger to itſelf ? How can it, 
in fine, impreſs. the minds of all the great 

Men in the State with ſo laſting a Jealouſy 
of its power, as to neceſſitate them, even in 
the exerciſe of their undoubted rights and pri- 
vileges, to continue to court and deſerve the 
affection of the reſt of the People? 5 
| Thoſe great Men 1 1 ſhall anſwer, 0 even 
in quiet times Prove fo formidable. to. other 
Monarchs, are in England divided into tc 
Aſſemblies; and ſuch, it is neceſſary to add, 
are the. principles upon Which this diviſion i is 


made, that from it reſults, as a neceſſary con- 


ſequence, the ſolidity and maten of the 


power. of the Crown (4). 

L The Reader may perceive that 1 have led 
him, in the courſe of this Work, wuch be · 
yond. the line within which Writers on the 
ſuhject af Government have confined. them- 
ſelves, or rather, that I have followed a track 
entirely different from that which thoſe Wri- 
ters have purſued. But as the obſervation juſt 
made on the ſtability of the pawer of the Crown 
in 3 and the cauſe of it, is new in its 


I have not flattered myſeif, in writing this Chap- 
* goth it would be perfectly underſtood, nor is It 
ligne for = rack N readers, 0 


2-89 „ . 
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kind; ſo do the principles from which its truth | 
js to be demonſtrated, totally differ from what 


is commonly looked upon as the foundation 


of the ſcience of Politics, To lay theſe prin» 


ciples here before the Reader, in a manner 
completely ſatis factory to him, would lead us 
into philoſophical diſcuſſions on what really 


conſtitutes the baſis of Governments and Power 


amongſt Mankind, both extremely long, and 
in a great meaſure foreign to the ſubject of 
this bock. I ſhall therefore content myſelf 
with proving the above obſervations by facts; 
| which is more, after all, than political Wri- 
ters uſually undertake to do with mo” to 
their ſpeculations. 

As I chiefly propoſed t to how how the ex- 
tenſive liberty the Engliſh enjoy, is the reſult 
of the peculiar frame of their Government, 


the Republican form, I even had at firſt in- 
tended to confine myſelf to that circumſtance, 
which both conſtitutes the effential difference 
between thoſe two forms of Government, and 
is the immediate cauſe of Engliſh liberty; 
| mean the having placed all the executive au- 


and occafionally to compare the ſame with 


thority 1 in the State out of the hands of thoſe 

in whom the People truſt. With regard w 
the remote cauſe of that ſame liberty, that is 
to ſay, the ſtability of the power of the Crown 
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this fingular ſolidity without the affiſtance " | 
_ any armed force, by which this executive 
authority is ſo ſecured, I ſhould perhaps have 
been ſilent, had I not found it abſolutely ne- 
eeſſary to mention the fact in this place, in 
order to obviate the objections which the 
more reflecting part of Readers might other- 
wiſe have made, both to ſeveral of the ob- 
| ſervations before offered to them, and to a 
er others which are ſoon to follow. 
Beſides, 1 ſhall confeſs here, I have been 
feveral times under apprehenfions, in the courſc 
of this Work, leſt the generality af Readers, 
miſted by the fimilarity of names, ſhould put 
too extenſive a conſtruction upon what I faid 
with regard to the uſefulneſs. of the power 
of the Crown in England ;—lefſt they ſhould 
think, for _ inſtance, that I attributed the 
ſuperior advantages of the Engliſh mode of 
5 Government over the Republican form, merely 
to its approaching nearer to the nature of the 
Monarchies eſtabliſhed in the other parts of 
Europe, and that I looked upon every kind 
of Monarchy, as being in itſelf preferable 
10 a Republican Government : an opinion, 
which I do not by any means or in any degree 
| entertain ; ; 1 have too much affection, or if 
you pleaſe, prepoſleſlion, in favour of that 
form of Government under which I was born; 
and as I am ſenſible of its defects, fo do 1 
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know how to ſet a vaio upon the advaſtages 
by which it compenſates for them. © 


I thereforé have, as it were, made haſte to 


zvail myſelf. of the firſt opportunity of ex-; 


plaining my meaning on this ſubje&,—of in- 


dicating that the power of the Crown in Eng- 
land ſtands upon foundations entirely dif- 
ferent fram thoſe on which the ſame Power 


reſts in other Countries, and of engaging the 
Reader to obſerve (which for the preſent will 


ſuffice) that as the Engliſh Monarchy differs 
in its nature and main foundations, from every 


is peculiar and configed to it. 


| 8 
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my 
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other, ſo all that is ſaid here of its ee 5 


5 


But, to come to the proofs (derived. from | 
facts) of the ſolidity accruing to the power of 
the Crown in England, from the co-exiſtence of 
the two Aſſemblies which concur to form the 
Engliſh Parliament, I ſhall firſt point out to the 
Reader ſeveral open acts of theſe two Houſes, 
by which they have by turns effectually de- 
feated the attacks of each other pen its pre- 8 


Without 1o6king: farther back for examples 
than the reign of Charles the Second, we ſee 
that the Houſe of Commons had, in that 


reign,” begun to adopt the method of adding 
(or tacking, as it is commonly expreſſed) 
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wk bills as they wanted more particularly 
to have paſſed, to their money bills. Th 


forcible! uſe. they made of their undoubted 
privilege of granting money, if ſuffered to have 


grown into common practice, would have to. 


rally deſtroyed the æquilibriun that ought to 


fubſiſt between them and the Crown. But the 


Lords took upon themſelves the taſk of main, 
raining that æquilibrium; they complained 
with great warmth of the ſeveral precedents 
| that were made by the Commons, of the prac: 
tice we mention: they inſiſted that Bills 


ſhould be framed ( in the old and decent tay 


ce of Parliament; and at laſt have made it 
a ſtanding order of their Houſe, to reject, upon 
the fight of them, all bills that are tacked tg 
n „ 
Again, about the thiry-feſt. year * the 
18 reign, a ſtrong party prevailed in the 
Houſe of Commons; and their efforts Were 
not entirely confined, if we may credit the 
Hiftarians of thoſe times, to ſerving their 
Conſtituents faithfully, and providing for the 
welfare of the State. Among other bills which 
they propoſed in their Houſe, they carried one 
to exclude from the Crown the immediate 
Heir to it; an affair this, of a very high 
nature, and with regard to which it may well 
be e whether the 3 Aſſem· 


plies have a right to 3 Worth a debe lad with- 

out the expreſs and declared concurrence of 
the body of the People. But both the Crown 
and the Nation were delivered from the danger 
of eſtabliſhing ſuch a precedent, by the inter- 
poſition of the Lords, who threw out the bill 
on the firſt reading. ; 


In the. reign of King William the Third, a 


few years after the Revolution, attacks were 
made upon the Crown from another quarter. 
A ſtrong party was formed in the Houſe of 


Lords; and, as we may ſee in Biſhop Burnet's 


Hiſtory of his Own Times, they entertain - 


ed very deep deſigns. One of their views, 
among others, was to abridge the prerogative 
of the Crown of calling Parliaments, and 


judging of the proper times of doing it (a). 


ſopped in their Houſe, till they had procured the right 


a Committee of Lords, and a certain number of the 
Commons, appointed , to confer together concerning the 


* of State, that would have brought all Fairs under their 
inſpection, and never had been propofed but when the 
Nation was ready to break inte civil wars.”=See 
N Hiſtory, anno 1693. 1 ne 


557 


They accordingly framed and carried in their 
Houſe a bill for aſcertaining the fitting of 


(a) They, beſides, propoſed to have all money bills 


of taxing, themſelves, their own eſtates; and to have 


State of the Nation; © which Committee (ſays Biſhop 
© Burnet) would ſoon have grown to have been a Council 
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Parliament every. year: but the bill, after it 
had paſſed in. their Houſe, was rejected by 
the Commons 1 

Again, we find, a las alc. we 5 
of King George the Firſt, an attempt was 
alſo made by a party in the Houſe 6f Lords, 
to wreſt from the Crown a prerogative which 
is one of its fineſt flowers; and i is, beſides, 
the only check it has on the dangerous views 
which that Houſe (which may ſtop both money 
bills and all other bills) might be brought 
to entertain; ; "I mean the right of adding new 
tnembers to it, and Judging of the times when 
it may be neceſſary to do ſo. A bill was ac: 
cordingly prefented, and carried, in the 
Houſe of Lords, for limiting the member 
of that Houſe to a fixed number, beyond 
which it ſhould not be increaſed; but after 
great Pains taken to inſure the ſucceſs df this 
bill, it was at laſt rejected my the Houſe of 


Commons. 

In fine, che ſeveral. attempts "which a ma- 
of Jority in the Houſe of Commons have in their 
turn made to reſtrain, farther than it now is, 
the influence of the Crown ariſing from the 
_ diftribution of preferments and other advan- 
2 727055 have been ben ts he: Houſe of 
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10 ; and all place. bills have, ben che 
beginning of this Wer nn miſearried 
in that Houſe. _ . n 
Nor have theſe two e Aſſemblies 5 
ſucceeded in thus warding off the open attacks 
of each other, on the power of the Crown. Their 
co-exiſtence, and the principles upon which 
they are ſeverally framed, have been productive 
of another effect much more extenſive, though 
at firſt leſs attended to, I mean the preventing 
even the making of ſuch attacks; and in times 
too, when the Crown was of itſelf incapable 
of defending its authority : the views of each of 
theſe two Houſes, deſtroying, upon theſe occa- 
fions, the oppoſite views of the other, like thoſe 
poſitive and negative equal quantities (if I may_ 
be allowed the compariſon) which deſtroy each 
other on the oppoſite ſides of an equation. 
Of this we have ſeveral remarkable exam- 
ples ; as for inſtance, when the Sovereign has 
been a minor. If we examine the Hiſtory of 
other N ations, eſpecially before the invention 
of ſtanding armies, we ſhall find that the 
event we mention never failed to be attended- 
with open invaſions of the Royal authority, or 
even ſometimes with complete and ſettled divi- 
ions of it. In England, on the contrary, whe- 
ther we look at the reign of Richard II. or that 
of Henry VI. or of Edward VI. we ſhall ſee 


that the Royal authority has been quietly exer - 
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ciſed by the Councils that "were appointed 
to aſſiſt thoſe Princes; and when they came of 


age, the ſame has been delivered over to them 
7 undiminiſhed. EE | 


But nothing ſo remarkable can | te alledped 
on this ſubject, as the manner in which theſs 


two Houſes have acted upon thoſe occafions 


when the Crown, being without any preſent 
poſſeſſor, they had it in their power, both to 
ſettle it on what Perſon they pleaſed, and to 
divide and diſtribute its effectual prerogatives, 
in what manner, and to what ſet of Men, 
they might think proper. Circumſtances 
like thoſe we mention, have never failed 
in other Kingdoms, to bring on a diviſion of 


the effectual authority of the Crown, or even 


of the State itſelf. In Sweden, for inſtance, 
(to ſpeak of that kingdom which has borne the 
greateſt outward reſemblance to that of Eng- 
land) when Queen Chriſtina was put under a 
neceſſity of abdicating the Crown, arid it was 
transferred to the Prince who ſtood next to her 


in the line of Succeſſion, the Executive au- 


thority in the State was immediately divided, 
and either diſtributed among the Nobles, or 

aſſigned to the Senate, into which the Nobles 
alone could be admitted; and the new King 


was only to be a Preſident over it. 
ad 5 DC RE 


or ENGLAND. ok 


After the death of Charles the Twelfth, 
who died without male heirs, the diſpoſal of 
the Crown (the power of which Charles the 
Eleventh had found means to render again 
abſolute) returned to the States, and was ſettled 
on the Princeſs Ulrica, and the Prince her 
Huſband. But the Senate, at the ſame time 


it thus ſettled the poſſeſſion of the Crown, again 


aſſumed to itſelf the effectual authority which 
had tormerly belonged to it: The privilege of 
aſſembling the States was veſted in that Body. 
They alſo ſecured to themſelves the power of 
making war and peace, and treaties with fo- 


reign powers,—the diſpoſal of places,—the 


command of the army and of the fleet, — 


and the adminiſtration of the public re- 
venue. Their number was to conſiſt of ſixteen 


Members. The majority of votes was to be 
decifive upon every occaſion. The only pri- 
vilege of the new King, was to have his vote 


reckoned for two: and if at any time he ſhould 


refule to attend their meetings, the bufineſs 
was nevertheleſs to be done as effectually and 
cefinitively without him (a/. 


(a) The Senate had procured 2 Seal to be made, to be 


affixed to their official reſolutions, in caſe the King ſhould 
refuſe to lend his own. The reader will find a few more 
particulars concerning the former government of Sweden, 
in the ninet.enth Chapter. 
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But in England, the revolution of the year 


1689 was terminated in a manner totally dif. | 


Regulations of a ſimilar nature had been made in 


Denmark, and continued to ſubſiſt, with ſome variations, 


till the Revolution which in the laſt Century, placed the 


whole power in the State, into the hands of the Crown, 
without controul. The different Kingdoms into which 


Spain was formerly divided, were ene in much the 


ſame manner. 

And in Scotland, that Seat of anarchy and 1 
tical feuds, all the great offices in the State were not 
only taken from the Crown; but they were moreover 
made hereditary in the principal families of the Body 


of the Nobles: —ſuch were the offices of High Ad- 


miral, High Stewart, High Conſtable, Great Cham- 
berlain, and Juſtice General ; this latter office implied 
powers aualogous to thofe of the Lord Chancellor, and 
the Lord Chief Juſtice of the King's Bench, united. 
The King's minority, or perſonal weakneſs, or in ge- 
peral the difficulties in which the State might be involved, 


were circumſtances of which the Scotch Leaders never 


failed to avail themſelves for invading the governing au- 
thority : a remaikable inſtance of; the claims they were 
| uſed to ſet forth on thoſe occaſion, occurs in a Bill that 
was framed in the year 1703, for ſettling the Suceſſion 
= the Crown, after the demiſe of the Queen, under the 
title of An At for the Security of the Kingdom. 

The Scotch Parliament was to fit by its own authority, 
every year, on the firſt day of November, and adjourn 
themſelves as they ſhould think proper. | 
The King was to give his aſſent to all laws agreed to, 

and offered by, the Eſtates ; or commiſſion proper officers 
For doing the ſame, 

A Committee of one and thirty Members, choſen 
by the Parliament, were to be called the King's Coun- 


pe 
* 
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ferent. Thoſe who at that intereſting epoch 
had the guardianſhip of the Crown, —thoſe 
in whoſe hands it lay vacant, did not manifeſt 
ſo much as a thought to ſplit and parcel out 


its prerogative. They tendered it to a ſingle 
indivifible poſſeſſor, impe lled as it were by 
ſome ſecret power that was, unſeen, operating 


upon them, without any ſalvo, without any 
article, to eſtabliſh the greatneſs of themſelves, 


or of their families. It is true, thoſe prero- 


gatives deſtructive of public liberty which the 
late King had aſſumed, were retrenched from 
the Crown; and thus far the two Houſes 


agreed. But as to any attempt to transfer to 
other hands any part of the authority of the 


Crown, no propoſal was even made about it. 


| Thoſe branches of prerogative which were 
taken from the kingly office, were annihilated | 


and made to ceaſe to exiſt in the State; and all 
the Executive authority that was thought ne- 
ceſſary to be continued in the Government, 
was, as before, left undivided in the Crown. 


dil, and govern during: the receſs, being accountable to | 


the Parliament. 

The King not to make any foreign Treaty without 
the conſent of Parliament. 

All places and offices, both civil and military; and all 
penſions formerly given by the King, ſhall ever after be 
given by Parliament. See FLO Debates, A. 1703, 
| D d 2 
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In the very fame manner was the whole au- 
thority of the Crown transferred afterwards 
to the Princeſs who ſucceeded King William 
the Third, and who had no other claim to it 
but what was conferred on her by the Par. 
liament. And in the ſame manner again was 
It ſettled, a long time beforehand, on the Prin. 
ces of Hanover who have fince ſucceeded 
her /a). 

Noay, one more extraordinary fact, Be to 
which I defire the Reader to give attention 


(a) It may not be improper to obſerve here, as a far- 
ther proof of the indiviſibility of the power of the Crown 
(which has been above ſaid to reſult from the peculiar 

frame of the Engliſh Government) that no part of the 
Executive authority of the King is veſted in his Piiry | 
Council, as we have ſeen it was in the Senate of Sweden: 
the whole buſineſs centers in the Sovereign; the votes of 
the Members are not even counted, if I am well in- 
formed: and in fact the conſtant ſtyle of the Law, is the 
King in Council, and not the King and Council. 4 
proviſo is indeed ſometimes added to ſome Bills, that 
certain acts mentioned in them are to be tranſacted by 
the King in Council: but this is only a precaution taken 
in the view that the moſt important affairs of a great 
Nation may be tranſacted with proper ſolemnity, and to 
prevent, for inſtance, all objections that might, in pro- 
eeſs of time, be drawn from the uncertainty whether che 
King has aſſented, or not, to certain particular tranſac- 
tions. The King names the Members of the Privy 
Council ; or excludes them, by cauſing their names to be 
ſtruck out of the Book, 
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Notwithſtanding all the Revolutions we men- 
tion, and although Parliament hath ſat every 


year ſince the beginning of this century, and 


though they have conſtantly enjoyed the moſt 
unlimited freedom both as to the ſubjects and 
the manner of their deliberations, and num- 
berleſs propoſals have in conſequence been 
made,—yet, ſuch has been the efficiency of each 


Houſe, in deftroying, preventing, or qualify- 


ing, the views of the other, that the Crown 


has not been obliged during all that time to 
make. uſe, even once, of its negative voice; 
and the laſt Bill rejected by a King of England, 


has been that rejected by King William the 
Third in the year 1692, for Triennial Parlia- 
ments (a). | 

There is another inſtance yet more f 
1 this forbearing conduct of the Parliament 


in regard to the Crown, to whatever open or 


latent cauſe it may be owing, and how little 


their e/prit de corps in reality leads them, amidſt 
the apparent heat ſometimes of their ſtruggles, 


to invade its governing executive authori- 
ty; I mean, the facility with which they 


have been prevailed upon to give up any eſ- 
ſential branch of that herne, even after a 


"76 He aſſented a few years 1 to that Bill, 
after ſeveral amendments had been made in it, 
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conjunction of preceding circumſtances had 


cauſed them to be actually in poſſeſſion of it; 


a caſe this, however, that has not frequently 
happened in the Engliſh Hiſtory. After the 


Reſtoration of Charles the Second, for inſtance, 


we find the Parliament to have of their own ac- 
cord paſſed an Act, in the firſt year that follow- 
ed that event, by which they annihilated, at one 


ſtroke, both the independent legiſlative autho- 
rity, and all claims to ſuch authority, which 


they had aſſumed during the preceding diſ- 
turbances: — By the Stat. 13 Car, II. c 1. it was 


forbidden, under the penalty of a præmunite 
(ſee p. 97) to affirm that either of the two 
Houſes of Parliament, or both jointly, poſſeſs, 


without the concurrence of the King, the 


Legiſlative authority. In the fourth year after 


the Reſtoration, another capital branch of the 
governing authority of the Crown was alſo 
reſtored to it, without any manner of ſtrug- 
gle ;—by the Stat, 16 Car. II. c. 1. the Act 


Was repealed by which it had been enacted, 


that, in caſe the King ſhould neglect to call 
a Parliament once at leaſt in three years, the 
Peers ſhould iſſue the writs for an election; 


and that ſhould they neglect to iſſue the ſame, | 


| the Conſtituents ſhould of themlalyes femble 


to elect a Parliament, 
| L 
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It is here to be obſerved, that, in the 
fame reign we mention, the Parliament paſſ- 
ed the Habeas Corpus Act, as well as the other 
Acts that prepared the ſame, and in general 


ſhewed a jealouſy in watching over the liberty 


of the ſubject, ſuperior perhaps to wha has 
taken place at any other period of the Engliſh 
Hiſtory : this is another ſtriking confirmation 
of what has been remarked in a preceding 


Chapter, concerning the manner in which 


public diſturbances have always been ter- 


minated in England. Here we find a ſeries 5 
of Parliaments to have been tenaciouſly and 


perſeverantly jealous of thoſe kinds of popu- 
pular univerſal proviſions, which great Men in 
other States ever diſdained ſeriouſly to think 


of, or give a place to, in thoſe treaties by 


which internal peace was reſtored to the 


Nation; and at the ſame time theſe Par- 
laments cordially and fincerely gave up 
thoſe high and ſplendid branches of Govern- 


ing authority, which the Senates or Aſſemblies 
of great Men who ſurrounded the Monarchs in 


other limited Monarchies,never ceaſed anxiouſly 


to ſtrive to aflume to themſelves, —and which 


the Monarchs, after having loſt them, never 


were able to recover but by military violence 


aided by ſurprize, or through National com- 
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| motions, All theſe are political fingulari. 
ties, certainly remarkable enough. It is 3 
circumſtance in no ſmall degree conducive 
to the ſalidity of the executive authority of 
the Engliſh Crown (which is the ſubje& of 
this Chapter) that thoſe perſons'who ſeem to 
have it in their power to wreſt the ſame from 
it, are, ſomehow, prevented from entertaining 
thoughts of doing ſo (a), 


(a) 1 will nion another inſtance of this real diſin- 
tereſtedneſs of the Parliament in regard to the power of 
the Crown, —nay, of the firong bent that prevails in 
that Aſſembly, to make the Crown the general depoſi- 
tory of the executive authority in the Nation; I mean 
to ſpeak of the manner in which they uſe to provide 
for the execution of thoſe reſolutions of an active kind 
they may at times come to: it is always by addreſling | 
the Crown for that purpoſe, and defiring it to interfere | 
with its own executive authority. Even, in regard to the 
printing of their Journals, the Crown is applied to by the 
Commons, with a promiſe of making good to it the 
_ neceſſary expences. Certainly, if there exiſted in that 
Body any latent anxiety, any real ambition (I ſpeak 
here of the general tenor of their conduct) to inveſt them- 
| ſelves with the execiitive authority in the State, they 
would not give up the providing by their own authority 
at leaſt for the object juſt mentioned: it might give them 
a pretence for having a ſet of Officers belonging to them, 
as well as a Treaſury of their own, and in ſhort for 
- eſtabliſhing in their favour ſome ſort of beginning or 
precedent: at the ſame time that a wiſh on their part, 
to be the publiſhers of their own Journals, could not be 
decently oppoſed by the Crown, nor would be likely 
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As another proof of the peculiar ſolidity of 
the power of the Crown, in England, may 


be mentioned the facility, and ſafety to itſelf 


and to the State, with which it has at all times 


been able to deprive any particular Subjects of 
their different offices, however overgrown, and 


even dangerous, their private power may ſeem 
A very remarkable inſtance of this 


0 be. 
kind occurred when the great Duke of Marl- 
borough was ſuddenly removed from all his 
employments : the following is the account 


given by Dean Swiſt, in his © Hiſtory of the 
„Four laſt Years of the "Rog of Queen 


ft Anne.” 80 
to be found fault with by tke Public, 
the fact we are ſpeaking of may appear trifling; to me it 
is not ſo; I confeſs I never happen to ſee a paragraph in 
the newſpapers, mentioning an addreſs to the Crown for 
borrowing its executive prerogative in regard to the incon- 
ſiderable object here alluded to, without pauſing for half 
a minute on the article, 
cauſes of a very peculiar nature which produce in an Aſ- 
ſembly poſſeſſed of ſo much weight, that remarkable free- 
dom from any ſerious ambition to puſh their advantages 


farther, —which inſpire it with the great political forbear- 


ance we have mentioned, with ſo ſincere an indifference in 


general, in regard to arrogating to themſelves any branch 


of the executive authority of the Crown : —they really 
ſeem as if they did not know what to do with it after 


having acquired it, nor of what kind of ſervice it may be 


to them. 


l 


Certainly there muſt needs exiſt 
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«c & that the Queen found herſelf under 3 
© neceſſity, by removing one perſon from ſo 
ce great a truſt, to get clear of all her difficul. un 
cc ties at once: her Majeſty determined upon 
ce the latter expedient, as the ſhorter and ſafer | 
* courſe; and during the receſs at Chriſtmas, 
« ſent the Duke a letter to tell him ſhe had no 
© farther occaſion for his ſervice. 
"L008 There has not perhaps 1 in the preſent age 
ce been a clearer inſtance to ſhew the inſtability 
cc of power which is not founded on virtue; ot] 
<« and it may be an inſtruction to Princes who fal. 
cc are well in the hearts of their People, that du 
cc the overgrown power of any particular per- fue 
5 5 ſon, 8 although ſupported by exorbitant to 
c wealth, can, by a little reſolution, be re- 
« duced in a moment, without any dangerous ed, 
* conſequences. This Lord, who was, beyond 
all compariſon, the greateſt ſubject in Chri- 
* ſtendom, found his power, credit and in- of 
&« fluence crumble away on a ſudden ; and, ex- and 


* cept a few friends and followers, the reſt tot 
dropped off in enen G6." * I. near the 

end.) 

The eaſe with which ſuch a Man as the Duke 

was ſuddenly removed, Dean Swift has ex- Mo 


plained by the neceſſary advantages of Princes 
who poſſeſs the affection of their People, and 
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the natural weakneſs of power which is not 
founded on virtue. However, theſe are very 


unſatisfactory explanations. The Hiſtory of 


Europe, in former times, offers us a continued 


ſeries of examples to the contrary. We ſee in it 


numberleſs inſtances of Princes inceſſantly en- 
gaged in reſiſting in the field the competition 


of Subjects inveſted with the eminent dignities 


of the Realm, who were not by any means 
ſuperior to them in point of virtue, —or at 
other times, living in a continued ſtate of vaſ- 
falage under ſome powerful Man whom they 
durſt not reſiſt, and whoſe power, credit, and in- 
| fuence they would have found it far from poſſible 
to reduce in a moment, or crumble on a ſudden, by 
the ſending of a ſingle letter, even though affiſt- 


ed by a little reſolution, to uſe Dean Swift's expreſ- 


ions, and without any dangerous conſequences. 
Nay, certain Kings, ſuch as Henry the Third, 


of France, in regard to the Duke of Guiſe, 


and James the Second, of Scotland, in regard 
to the two Earls of Douglas ſucceſſively, had at 
laſt recourſe to plot and aſſaſſination; and ex- 
pedients of a ſimilar ſudden violent kind, are 
the ſettled methods adopted by the Eaftern 
Monarchs ; nor is it very ſure they can An 
eaſily do atherwiſe (a). 


(a) we might alſo mention here the caſe of the 3 
peror Ferdinand II. and the Dyke of Valſtcin, which 
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Even in the preſent Monarchies of Europe, 


notwithſtanding the awful force by which they 
are outwardly ſupported, a diſcarded Miniſter | 


is the cauſe of more or leſs anxiety to the go- 
verning Authority ; eſpecially if, through the 
length of time he has been in office, he happens 


to have acquired a conſiderable degree of influ. 


ence. He is generally ſent and confined to one of 
his eſtates in the country, which the Crown names 


to him: he is not allowed to appear at Court, 
nor even in the Metropolis; much leſs is he 


ſuffered to appeal to the People in loud com- 


. plaints, to make public ſpeeches to the great 


Men in the State and intrigue among them, 
and in ſhort to vent his reſentment by thoſe 
bitter, and ſometimes deſperate, methods, 
which, in the Conſtitution of this Country, 
prove in t meaſure harmleſs. 


ſeems to have at the time made a great 9855 in the world, 
he Earls of Douglas were ſometimes attended by 
a retinue of two thouſand horſe. See Dr. Robertſon's 
Hiftory of Scotland.—'Fhe Duke of Guiſe was warned 
ſome hours before his death, of the danger of truſting 
his n! into the King's preſence or houſe; he anſwered 
Or 1 oferoit ;—They durſt not. 

If Mary, Queen of Scots, had poſſeſſed a power ana- 
logous to that exerted by Queen Anne, ſhe might perhaps 
have avoided being driven into thoſe inſtances of ill- 


conduct which were followed by ſuch wage! conſe- 
quences. | | L 


But a Diſſolution of the Parliament, that is, 
the diſmiffion of the whole body of the great Men 
in the Nation, aſſembled in a Legiſlative capaci- 
ty, is a cireumſtance, in the En gliſh Government, 
in a much higher degree remarkable and de- 
ſerving our notice, than the depriving any ſingle 


individual, however powerful, from his public 


employments. When we conſider in what eaſy 


and complete manner ſuch a diſſolution is ef- 
fected in England, we muſt needs become 


convinced that the power of the Crown bears 
upon foundations of very uncommon, though 


perhaps hidden, ſtrength; eſpecially, if we | 


attend to the ſeveral tacts that take place in 
other Countries. 


In France, for example, we find the Crown, 


which it is ſurrounded, to uſe the utmoſt cau- 
tion in its proceedings towards the Parliament 
ed claim, and which, in ſhort, is very far from 
France, as the Engliſh Parliament has in Eng- 
bly, to ſignify his intentions, or hold a Lit de 


Juice, without the moſt over-awing circum- 
ſtances of military apparatus and preparation, 


4 


OF ENGLAND. an 


MH ERS. TY 
12 18 bog : 
1 aa 


notwithſtanding the immenſe outward force by 
| of Paris: an Aſſembly only of a judiciary na- 
ture, without any Legiſlative authority or avow- 
having the ſame weight in the kingdom of 


land. The King never repairs to that Aſſem- 
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_ conſtantly chooſing to make his appearance 
among them rather as a e General, than 
as a King. 
And when the late King; having taken a ſe- 
rious alarm at the proceedings of this Parlia- 
ment, at length reſolved upon their diſmiſſion, 
he fenced himſelf, as it were, with his army; 
and military Meſſengers were ſent with every 
circumſtance of ſecrecy and diſpatch, who, at 
an early part of the day and at the ſame hour, 
furpriſed each Member in his own houſe, 
cauſing them ſeverally to depart for diftant 
parts of the country which were preſcribed to | 
them, without allowing them time to conſider, 
much leſs to meet, and hold any conſultation 
together. 
But the Perſon who is inveſted with the king- 
17 office, in England, has need of no other 
weapon, no other artillery, than the Civil I 
of his dignity, to effect a diſſolution of the 
Parliament. He ſteps into the middle of them, 
telling them they are diſſolved; and they are 
diſſolved: —he tells them, they are no longer a 
Parliament ; and they are no longer ſo. Like 
Popilius's wand (a), a diſſolution inſtantly puts 
a ſtop to their warmeſt debates and moſt vio- 


(8) He who ſtopt the army of King Antiochus. 


jt 1 The wonderful words by 
which it is expreſſed have no ſooner met their 
ears, than all their legiſlative faculties are be- 
numbed: though they may {till be fitting. on 
the ſame benches, they look no longer upon 
themſelves as forming an Aſſembly ; they no 
longer conſider each other in the light of Aſſo- 


kind of weapon, or a ſudden magical effort, 
had been exerted in the midſt of them, all the 
bonds of their union are cut off; and they 
haſten away, without having ſo much as the 
thought of continuing for a ſingle minute the 
duration of their mp 659. 


_ (5) Nor has London poſt-horſes enough to drive them 

far and near into the Country, in caſe the declaration by 

which the Parliament 1 is diſſolved, _ mentions the calling 
of a new one. 

EA Diſſolution, when proclaimed by a common Crier 


effects. 


France, undertook, ſome years ago, to rid itſelf of the 
religious Society of the Jeſuits, whoſe political influence 


were ſeized by an armed force, at the ſame minute of the 
lame day, in every Town or Borough of that extenſive 


ciates or of Colleagues. As if ſome ſtrange 


aſſiſted by a few alles, is attended by the Ty. ſame 


To the account of the expedient aſed by the late King 
of France, to effect the diſmiſſion of the Paliament of 
Paris, we may add the manner in which the Crown of 
Spain, in a higher degree arbitrary perhaps than that of 


and intrigues, had grown to give it umbrage. They 
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To all theſe obſervations concerning the pe. 
culiar ſolidity of the authority of the Crown, 
in England, I ſhall add another that is ſupplied 
by the whole ſeries of the Engliſh Hiſtory; 
which is, that, though bloody broils and dif. 
_ turbances have often taken place in England, 
and waroften made againſt the King, yet, it has 
ſcarcely ever been done but by perſons who poſi- 
tively and expreſsly laid claim to the Crown, 
Even while Cromwell contended with an armed 
force againſt Charles the Firſt, it was, as every 
one knows who has read that part of the Engliſh 
hiſtory, in the King's own name he waged war 
Tb. 


Monarchy where they had reſidence, in order to their be- 


ing hurried away to ſhips that were waiting to carry them 
Into another Country : 
ed with circumſtances of ſecrecy, ſurprize, and of prepa- 
ration, far ſuperior to what is related of the moſt cele. 
| brated conſpiracies mentioned in Hiſtory, _ 
The Diſſolution of the Parliament which Charles the 


Second had called at Oxford, is an extremely curious | 


event: a very lively account of it is to be found in 
Oldmixon's Hiſtory of England. 
If certain alterations, however imperceptible they may 
perhaps be, at firſt, to the public eye, ever take place, 
the period may come at which the Crown will no longer 
have it in its power to diſſolve the Parliament; that is to 
ſay, a Diſſolution will no longer be followed * the ſame 
effects ard it is at preſent. 


the whole buſineſs being conduct- 


land, againſt the governing authority, except 
upon national grounds ; ; that is to ſay, either 
when the title to the Crown has been doubtful, or 


when general complaints, either of a political. = 
or religious kind, have arifen from every part 
of the Nation: as inſtances of ſuch complaints 


may be mentioned thoſe which gave riſe to 
the war againſt King John, which ended in the 
the paſſing of the Great Charter,—the civil 


the Revolution of the year 1689. From the 
facts juſt mentioned it may alſo be obſeryed as 
a concluſion, that the Crown cannot depend on 
the great ſecurity we have been deſcribing any 
longer than it continues to fulfil its engage- 
ments to the Nation, and to reſpect thoſe laws 
which form the compact between it and the 
people. And the imminent dangers, or at leaſt 
the alarms and perplexities, in which the . 
af England have conſtantly involved themſelves,” 
vheneyer they have attempted to 7 
giinſt the general ſenſe of the Nation, mani- 
ſeſtly ſhew that all that has been above ob- 


er 


lability ſome how anpexed to their Office, is LY 
E e | 


"OF ENGLAND air 


The fame objeQion might be expreſſed in a 
more general manner and with ſtri& truth, by 
ſaying, that no war has been waged, in Eng- 


wars in the reign of Charles the Firft, —and 


EE At a 


ſerved concerning the ſecurity and remarkable 
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be underſtood, not of the capricious power of 4 
the Man, but of . the lawful. ene of the 
Head of the State Wh = 


( a 50 2 more e tnighe be wide on the ſubject; 
Which is, that, when the kingly dignity has happened in 
England to be wreſted from the poſſeſſor, through ſome 
revolution, it has been recovered, or ſtruggled for, with 
more difficulty than in, other Countries: in all the other 
Countries upon earth, a King de jure (by claim) poſſeſſes 
advantages i in regard to the King in being, much ſuperior 


| 
to thoſe of which the ſame circumſtance may be produc- | 
tive in England, | The power of the other Sovereigns in 
the World, is not ſo ſecurely eſtabliſhed as that of an En- 7 
gliſh King; but then their character is more indelible; F 
that is to ſay, — till their Antagoniſts have ſucceeded in 
cutting them off and cheir families, they poſſeſs in a high 0 
degree a power to renew their claims, and diſturb the g 
State. Thoſe family pleas or claims of priority, and in al 
general thoſe arguments to which the bulk of Mankind i 
Have agreed. to allow ſo much weight, ceaſe almoſt entirely 75 
to be of any effect, f in England, againſt the perſon actually a 
inveſted with the Kingly office, as ſoon the conſtitutional ſu 
parts and ſprings have begun to move, and in ſhort as an 
ſoon as the-machine of the Government has once begun to BY 
be in full play. An univerſal national ferment, ſimilar ” 

to that which produced. the former diſturbances, i is the 0n- ( 
* time of real danger. to! 
The remarkable degree of internal national quiet which, out 

"Fw very near a century paſt, has followed the Revolution 


of the year 1689, is a remarkable proof of the truth of 

che obſervations above made; 5 nor do I think, that, all cir- 

cumſtances being conſidered, boy: other Country can pio. 

duce the like IN oo ere | 
| 8 


Rr ENGLAND, a9 


Second Part of the ſame Chapter, 


'fingularity in all the circumſtances we 
bave been deſcribing here: thoſe perſons who 


are acquainted with the hiſtory of other Coun- 


tries, cannot but remark with ſurpriſe, that me 
bility 'of the power of the Engliſh Crown, 


trength with which it is able to carry on with 
certainty its legal operations, amidft the cla- 
morous ſtruggle and uproar with which it is 


give a demonſtration of the manner in which 
all theſe things are brought to bear and oper- 
ated, is not, as I faid before, my deſign to 
attempt here: the principles from which 
ſuch demonſtration is to be derived, ſuppoſe 
an enquiry into the nature of Man, and of hu- 


(though to a branch hitherto unexplored) than 
to Politics: at leaſt ſuch an enquiry certainly lies 


(a) It may, if the the dealer belong to the e 


that is, the Science of thoſe things which lie beyond phy- 
ſical, or ſubſtantial things... A few more words are beſtowed 
| Re 2 


IERE is certainly a very great degree of 


that myſterious ſolidity,—that inward binding 55 


commonly ſurrounded, and without the me- 
dium of any armed threatening force. To 


man affairs, which rather belongs to Philoſophy 


out of the ſphere of the common Science of 
a (0. Howe rer, I had a very material 


of Metapolitiet; in the ſame ſenſe as we ſay Metaphy/ies ; 
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reaſon in introducing all the above mentioned 
facts concerning the peculiar ſtability of the 
governing authority in England, in that they 
lead to an obſervation of a moſt important po- 

litical nature; which is, that this ſtability al. 
| lows ſeveral effential branches of - Engliſh li- 
berty to take place which without it could 
not exiſt. For there is a very eſſential con- 
ſideration to be made in every Science, though 
ſpeculators are ſometimes apt to loſe fight 
of it, which is, that in order that things 
may have exiſtence, they muſt be poſible; 
in order that political regulations of any 
Kind may obtain their effect, they muſt imply 
vo direct contradiction, either open or hidden, 
to the nature of things, or to the other circum- 
ſtances of the Government. In reaſoning from 
this principle, we ſhall find that the ſtability of 
the Governing executive. authority in England, 
and the weight it gives to the whole machine 
of the State, has actually enabled the Engliſh 
Nation, conſidered as a free Nation, to enjoy 
ſeveral advantages which would really have 
been totally unattainable in the other States 
we have mentioned in former Chapters, what- 
ever degree of public virtue we might eren 
ſuppoſe to have belonged to thoſe who acted 
in thoſe States as the Adviſers of the People, 


upon the ſame ſubjeR, in the Advertiſement, or Preface, 
at the head of this Work. | 
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or i general who were truſted with the bufi- 
neſs of framing the Laws (a). 

One of theſe advantages reſulting from the 8o- 
lidity of the Government, is, the extraordinary 
perſonal freedom which all ranks of individuals in 
England, enjoy at the expence of the governing 

authority. In the Roman Commonwealth, for 
inſtance, we ſee the Senate to have been veſted 
with a number of powers totally deſtructive of 
the liberty of the Citizens; and the continuance 
of theſe powers was, no doubt, in a great mea- 
ſure owing to the treacherous remiſſneſs of thoſe 

Men in whom the People truſted for repreſſing 

them, or even to their determined reſolution 

not to abridge thoſe prerogatives. Yet, if we 
attentively conſider the conſtant ſituation of af- 
fairs in that Republic, we ſhall find that, though 
we might ſuppoſe. thoſe perſons to have been 
ever ſo truly attached to the cauſe of the People, 

it would not really have been poſſible for them 

to procure to the People an entire ſecurity. 

The right enjoyed by the Senate,.of ſuddenly 

naming a Dictator with a power unreſtrained | 

by any law, or of inveſting the Conſuls with an 
authority of much the ſame kind, and the 
power it at times aſſumed of making formid- 

able examples of arbitrary Juſtice, were reſour- 
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{a) I ſhould be very well ſatisfied though only the more 
refleQing claſs of readers were fully to underſtand the ten- 
dency of this Chapter: in the mean time it is conſiderably 155 1 
Nb 7: tec beyond what it was in the former Editions. 5 1 
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with ſafety have been totally deprived; and 


; the Commonwealth. 


find that the Oftraciſm, that arbitrary method 
* of, baniſhing Citizens, was a neceſſary reſource 
in the Republic of Athens. A Venetian Noble 
would perhaps alſo confeſs,” that however ter- 
rible the State Inquiſition eſtabliſhed in his Re- 
public, may be even to the Nobles themſelves, 
yet it would not be prudent entirely to aboliſh 
it. And we do not know but a Miniſter of State 
in France, though we might ſuppoſe him evet 
ſo virtuous and moderate a Man, would {ay 
the ſame with regard to the ſecret impriſon- 
ments, the leitres de cachet, and other arbitrary 
deviations from the ſettled courſe of lav 
which often take place in that Kingdom, and 
in'the other Monarchies of Europe. No doubt, 
if he was the Man we ſuppoſe, he would con- 
feſs the expedients we mention have in num- 
berleſs inſtances been villainouſly proſtituted 
to gratify the wantonneſs and private revenge 
of Miniſters, or of thoſe who had any intereſt 


not withſtanding its apparently immenſe ſtrengtl, 


THE CONSTITUTION 
ces of which the Republic could not; perhaps, 
though theſe expedients frequently were uſed to 
deſtroy the juſt liberty of the People, yet they 


were alſo very often the means of * 


Upon the ſame principle we e ſhould poſſibly 


with them; but ſtill perhaps he would con- 
tinue to give it as his opinion, that the Crown, 


cannot avoid recurring at times to expedients 


of this kind ; much leſs: could it publicly and 
abſolutely renounce them for ever. 


It is therefore a moſt advantageous circum- 


' ance in the Engliſh Government, that its ſe- 


curity renders all ſuch expedients unneceſlary, 


and that the Repreſentatives of the People 
| have not only been conſtantly willing to pro- 
mote the public liberty, but that the general 
ſituation of affairs has alſo enabled them to 


carry their precautions ſo far as they have done. 


And indeed, when we confider what prero- 
gatives the Crown, in England, has ſincerely 


renounced, — that in conſequence of the inde- 


pendence conferred on the Judges and of the 


method of Trial by Fury, it is deprived of all 


means of influencing the ſettled courſe of the 


law both in civil and criminal matters, that it 5 
has renounced all power of ſeizing the pro- 


perty of individuals, and even of reſtraining 


in any manner whatſoever, and for the ſhorteſt 


time, the liberty of their perſons, we do not 


know what we ought moſt to admire, whether 


the public virtue of thoſe who have deprived 
the ſupreme Executive Power of all thoſe dan- 
gerous prerogatives, or the nature of that fame 


Power, which has enabled it to give them up 
without ruin to itſelf whether the happy frame 
of the Engliſh Government, which makes thoſe 
in whom the People truſt, continue fo faith- 


Ee 4 


K 


ä np En 
. EIS 
7 n 


FFP 
- — * * 2 Rs — 


5 to 4 


= 2 - 


be Yi 8 1 
a r . OO INTE — ET I PL. INS. > 3 9 5 — 8 = "CR 
be p02 P re r e r N — 
Rer. eee . — KE ir — * 
— » © — 


3 : — — — r * 
. — — 3 . XACT FAX 8 B. as nn 1 rr 
2 OV; * ere C44 1 1 7 £3 . : — 
: we FA bn gt et, = b * 7 "I _— G L es r 1 C — 4 a Pat" FS. tee ee - v =. . — 4 \ - 2 — 1 
33 Dokl 1 * 4 RES An ATC At > r * . Wk SS Ol TR ee wt WES = *,— — — r de 3 a 
—— — — 5 SIS r S ed APE — 8 Rr Sr = : r +6 £ 
SE - . . © WE 2 -" . 7 4 as * * oy > . kf 4 BEA, KEW a 5 N wry OE ET INS _ E — . ˙· oe Re i 4 wt — 2 i . 
. J . r n 7 _— 971 > Ma — — — — — — — 8 22 rr — 3 = a S ls Þ r ä = er : 
CL CET pee. r e Ne AS r SIG FF ALS DO co ont even” e 1 r | oi 
9 1 r n 1 2 4 i * * 5 8 2 3 2 . JE.” V G > 3 IN. = 4 = OE. he 22 I SITS 2. 2 4 = == ,.* 7 q 
— PE . Cd HE Sr AN ee OE 7 0 2 NOI a LE r 2 AA r 2 et) E „ 
LED 2 N . Be = TIONS. 22 ts OY n _ Sato cr 1 Roy 2 E 4 > i IE 2 Def Se 7 3 n CES N * — n 5 — g 


++ 418 


uh. « TO 
, LI ; — 
JJ 0 PTR 4 
FF Ertgg po yn3 A WT” 2 25 
<a r Sox EIA 2 2 5 Ken Lt 


424 THE CONSTITUTION. 


ful in the diſcharge af theit duty, or the ſoli- 
dity of that ſame Government, which really 


can afford to leave to the en ſo extenſive a 
degree of freedom (a). 

Again, the Liberty of os Re that great 
advantage enjoyed by the Engliſh. Nation, 
does not exiſt in any of the other Monarchies 


of Europe, however well eſtabliſhed their power 


may at firſt ſeem to be; and it might even 
- demonſtrated that it cannot exiſt in them, 
The moſt watchful 705 we e ſee, is gpnſtantly 


95% At the times of "YM ende of the „ af. 
1 by the forces of hoſtile Nations, the Habeas Corpus 
Act was indeed ſuſpended (which by the bye may ſerve as 
one proof, that in proportion as a Government is any how 
in danger, it becomes neceſſary to abridge the liberty of 


the ſubject); but the executive power did not thus of it- 


ſelf ſtretch its own authority; the precaution was deliber- 
| ated upon and taken by the Repreſentatives of the 
People; and the detaining of Individuals in conſequence 
of the ſuſpenſion of the Act, was limited to a certain fixed 
time, Notwithſtanding the juſt fears of internal and 


| hidden enemies which the circumſtances of the times 
might raiſe, the deviation from the former courſe of the 


law was carried no farther than the ſingle point we have 


mentioned: Perſons detained by order of the Government, 


were to be dealt with in the ſame manner as thoſe arreſted 


at the ſuit of private individuals: the proceedings againſt 


them were to be carried on no otherwiſe than in a public 


place: they were to be tried by their Peers, and have all 
the uſual legal means of defence allowed to them, ſuch as 


calling of witneſſes, peremptory challenge of Juries, dc. 


| th 
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a 


kept in thoſe Monagehics upon every kind of 
publication z- and a jealous attention is paid 
even to the looſe and idle ſpeeches of indivi- 
dials, Much unneceſſary trouble (we may be 
apt at firſt to think) is taken upon this ſubject; 


but yet if we confider how uniform the conduct 


of all thoſe Governments is, how conſtant 
and unremitted their cares in thoſe reſpects, 

we ſhall become convinced, without looking 
farther, that there muſt be ſome ſort of neceſſity 
for their precautions. 


In Republican States, for HP UH which are 


at bottom the ſame as in the before mentioned 


Governments, the People are alſo kept under 
the greateſt reſtraints by thoſe who are at the 


head of the State. In the Roman Common- 


wealth, for inſtance, the liberty of writing was 
curbed by the ſevereſt laws (2): with regard 
to the freedom of ſpeech, things were but little 


better, as we may conclude from ſeveral facts; 


and many inſtances may even be produced of 
the dread with which the private Citizens, upon 
(a) The Law of the Twelve Tables had eſtabliſhed the 


puniſhment of death againſt the author of a Libel: nor 
was it by a Frial by Jury that they determined what 


was to be called a Libel, S1 quis CarMEN OCCENTASSIT, 
ACTITASSIT, CONDIDISSIT, ow ALTERI FLAGITIUM crane 
CAPITAL ESTO, 
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certain occaſions, commuſficated their political 


opinions to the Conſuls, or to the Senate. : 
| In the Venetian Republic, the preſs is moſt 


ſtrictiy watched: nay, to forbear to ſpeak 
in any manner whatſoever on the conduct 
of the Government, is the fundamental 
maxim Which they inculcate on the minds 
of the e throughout their domini- 
ons (a). . | 


ie Of this I have myſelf ſeen à proof ſomewhat fin. 


; gular; which I beg leave of the Reader to relate. Being, 
in the year 1768; at Bergamo, the firſt Town of the Vene- 


tiah State, as you come into it from the State of Milan, 


about an hundred and twenty miles diftant from Venice, 


I took a walk in the evening in the neighbourhood of the 
Town; and wanting to know the name of ſeveral places 


which I-faw- at a diſtance, I topped a young Countryman 
to aſk him information. Finding him to be a ſenſible 
young Man, I entered into ſome farther converſation with | 


him; and as he had himſelf a great inclination to ſee Ve- 


nice, he aſked me, whether I propoſed to go there? I 
anſwered, that I did: on which he immediately warned 
me when I was at Venice not to. ſpeak of the Prince (cl 


 Prencig ) an appellation aſſumed by the Venetian Govern- 
ment, in order, as I ſuppoſe, to convey to the People a 
greater idea of their union among themſelves, As I wanted 
to hear him talk farther on the ſubje&, I pretended to be 


entirely ignorant in that reſpect, and aſked for what reaſon 
I muſt not ſpeak of the Prince? But he, (after the man- 


ner of the common People in Italy, who, when ſtrongly 
affected by any thing, rather chooſe to expreſs themſclvos 


7 ow 
a" 


"DF ENGLAND,- 427 
With reſpect therefore to this point, it 


may again be looked upon as a moſt advanta- 


geous circumſtance in the Engliſh Government, 


that thoſe who have been at the head of the 
People, have not only been conſtantly diſpoſed 
to procure the public liberty, but alſo that they 
have found it poſſible for them to do ſo; and 


that the remarkable ſtrength and ſteadineſs of 


the Government has admitted of that extenſive 


freedom of ſpeaking and writing which the 


People of England enjoy. A moſt advanta- 5 
geous privilege, this; which affording to every 
Man a means of laying his complaints before L 


the Public, procures him almoſt a certainty of 
redreſs againſt any act of oppreſſion that he may 


have been expoſed to: and which leaving, 


moreover, to every Subject a right to give his 


opinion on all public matters, and by thus in- 
fluencing the ſentiments of the Nation, to in- 


fluence thoſe of the Legiſlature itſelf (which is 
ſooner or later obliged to pay a deference to 
them), procures to him a ſort of Legiſlative 


authority of a much more efficacious and bene. : 


by ſome vehement geſture, than by words) ran 1 edge | 
of his hand; with great quickneſs, along his neck, mean. 
ing thereby to expreſs, that being ſtrangled, or. having 
one's throat cut, was the inſtant conſequence of king 


tuck liberty, 
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ficial nature than any formal right he might 
enjoy of voting by a mere yea br nay, upon ge. 


neral propoſitions ſuddenly offered to him, and 
which he could have neither a ſhare in framing, 


nor any eee of e to, and modi. | 


hing. 
Toa! e bitch, by nag 1 in che people 
a continual ſenſe of their ſecurity, and af. 


vernment, whatever may be its form, is ul- 
timately deſtined to inſure the happineſs of 
Tthoſe who live under it, is both one of the 


greateſt advantages of Freedom, and its ſureſt 


characteriſtic. The kind of ſecurity as to their 
perſons and poſſeſſions which Subjects who 
are totally deprived of that privilege, enjoy 


at particular times, under other Governments, 


perhaps may intitle them to look upon them- 
ſelves as the well adminiſtered property of 
Maſters who rightly underſtand their own in- 


tereſts; but it is the right of canvaſſing with- 


out fear the conduct of thoſe who are placed 
at their head, which conſtitutes a free Na- 
tion (4). 
"= 1＋ we enger the great 8 to public 


Wu which reſult from the inſtitution of the Trial by 
Jury, and from the Liberty of the Preſs, we ſhall find 


— 


fording them undoubted proofs that the Go- 


— — — — 


oO A . 


Cid 4 1 * yp 5 ” 7 — — 2 pl * 5 6. 1 7 4 4 d Y " : * N 
N 2 4 > FR 2 e 2 
£ 4 _ . . % 4 Y 
* 0 F E. N GL A N D; 


The unbounded freedom of debate poflcfled 
by the Engliſh Parliament, is atſo'a conſe- 
quence of the peculiar ſtability of the Govern- 
ment. All Sovereigns have agreed in their 
jealouſy of Aſſemblies of this kind, in their 
dread of the privileges of Aſſemblies who at- 
tract in fo high a degree the attention of the 
reſt of the People, who in a courſe of time be- 
come connected by ſo many eſſential ties with 
the bulk of the Nation, and acquire ſo much 
real influence by the effential ſhare they muſt 


needs have in the management of public affairs, 


and by the eminent ſervices, in ſhort, which 
they are able to perform to the Community (a). 

Hence it has happened that Monarchs, or ſingle 
Rulers, in all Countries, have endeavoured to 
diſpenſe with the affiſtance of Aſſemblies like 


thoſe we mention, notwithſtanding the capital 5 


. to ks] in "realty a more Yea State 
than any other we are acquainted with. The Judi- 
cial power, and the Wen n are veſted in che 
People. 


(a) And which * do «ually lat, til thay are. 
| ible to throw off the reſtraints of impartiality and mode-. 
ration; a thing which, being Men, they never fail to do 
when their influence is generally eſtabliſhed, and proper 
Sovereigns know theſe things, and 


opportunities offer. 
dread them. 
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advantages they might have derived from their 
ſervices towards the good government of the 


State; or if the circumſtances of the times have 


rendered it expedient for them to call ſuch Af. 
ſemblies together, they have uſed the utmoſt 
endeavours in abridging thoſe privileges and le- 
giſlative claims which they ſoon found to prove 
ſo hoſtile to their ſecurity: in ſhort, they have 
ever found it impracticable to place any unre- 
ſerved truſt in public Meetings of this kind. 

We may here name Cromwell, as he was ſup- 
denen by a numerous army, and poſſeſſed 
more power than any foreign Monarch who has 
not been ſecured by an armed force. Even af- 


ter he had purged, by the agency of Colonel 


Pride and two regiments, the Parliament that 
was ſitting when his power became ſettled, 
thereby thruſting out all his opponents to the 
amount of about two hundred, he ſoon found 
his whole authority endangered by their pro- 
ceedings, and was at laſt under a neceſſity of 
turning them out in the military manner with 


which every one is acquainted, Finding ſtill 


9 Meeting of this kind highly expedient to le- 
; 2 his military authority, he called together 
at Aſſembly which was called Barebones Par- 
lament. He had himſelf choſen he Members 
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of this Parliament to the number \of about an 
hundred and twenty, and they had ſeverally re- 


ceived their ſummons from him; yet, notwith- 


ſtanding this circumſtance, and the total want of 
perſonal weight in-moſt-of the Members, he 
began in a very few months, and in/the midſt of 
his powerful victorious army, to feel a ſerious 
alarm at their proceedings; he ſoon heard them 


talk of their own divine commiſſion, and of the 
authority they had received from the Lord; 


and in ſhort, finding he could not truſt them, 


he employed the offices of a ſecond Colonel, to 
effect their diſmiſhon. Being now dignified 
with the legal appellation of Protector, he ven- 


tured to call a Parliament elected by conſider- 


able parts of the people; but though the ex- 


iſtence of this Parliament was grounded, we 
might ſay grafted, upon his own ; and though 
bands of Soldiers were even poſted in the 


avenues to keep out all ſuch Members as refuſed 


to take certain perſonal engagements to him, 


he made ſuch haſte in the iſſue, to rid himſelf 


of their preſence, as to contrive a mean quib- 


ble or device to ſhorten the time of their fitting 
by ten or twelve days (a). To a fourth Al- 


(a) They were to have fat five months; but 8 
pretended that the months were to cool of only twenty- , | 
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ſembly he again applied; but, though the 


elections had been ſo managed as to procure 
him a formal tender of the Crown during the 
firſt ſicting, he put 2 final end to the ſecond 
with reſentment and precipitatign (a). 


The example of the Roman Emperors, whoſe 


power was outwardly ſo prodigious, may allo 


be introduced here. They uſed to ſhew the ut. 


moſt jealouſy in their conduct with reſpect to 
the Roman Senate; and. that Aſſembly which 
the pre poſſeſſion of the People, who looked 
ugon it as the ancient remains of the Republic, 


had made it expedient to continue, were not ſuf- } 
fered to aflemble but under the drawn ſcymi- 


tars of the Pretorian guards. + 
Even the Kings of France, though their 


authority 1 is ſo unqueſtioned, ſo univerſally re- 


ſpected, as well as ſtrongly ſupported, have felt 
frequent anxiety from the claims and proceed- 
ings of the Parliament of Paris; an Aſſembly 


eight 49 81 ; as this was the way of reckoning time uſed 
a in paying the army, and the fleet. N 


(a) The hiſtory of the conduct of the deliberating and 
debating Aſſemblies we are alluding to, in regard to the 
Monarchs, or ſingle Rulers, of any denomination, who 
ſimmon them together, may be exprefled in a very few 
words. If the Monarch is unarmed, they over-rule him 


ſo as almoſt entirely to ſet him aſide: if his power is of 


a2 * kind, hey form connections with the army. 
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of ſo much leſs weight than the Engliſh Parlia - 
ment. The alarm has been mentioned which 
the late King at laſt expreſſed concerning their 
meaſures, as well as the expedient to which he 
reſorted, to free himſelf from their preſenee. 
And when the preſent King thought proper to 
call again this Parliament together, a meaſure 
highly prudent in the beginning of his reign, 
every jealous precaution was at the ſame time 
taken to abridge thoſe privileges of deliberat- 
ing and remonſtrating. upon which any diſtant 
claim to, or ſtruggle for, a ſhare in the Supreme 
authority might be grounded, 
It may be objected that the pride of Kings, 
or ſingle Rulers, makes them averſe to the ex- 
iſtence of Aſſemblies like thoſe we mention, 
and deſpiſe the capital ſervices which they 
might defive from them for the good govern- 
ment of their Kingdoms. I grant it may in ſome 
meaſure be ſo. But if we examine into the ge- 
neral ſituation of affairs in different States, and 
into the examples with which their Hiſtory 
ſupplies us; we ſhall-allo find that the pride of 
thoſe Kings agrees in the main with the intereſt 
and quiet of their Subjects, and that their pre- 
renting the Aſſemblies we ſpeak of from meet- 


ing, or, when met, from aſſuming too large a 
"r 
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| Hare in the management of public affairs, is in 
à great meaſure, matter of neceſſity. |. 


We may therefore reckon it as a very great 


advantage, that, in England, no ſuch ne- 
ceflity exiſts Such is the frame of the Go- 
vernment, that the Supreme executive authority 
can, both give leave to aſſemble, and ſhew the 
moſt unreſerved truſt, when aſſembled, to 
thoſe two Houſes which concur \cogother to 
form the Legiſlature, 

Theſe two Houſes, we "ou enjoy the moſt 
complete freedom in their debates, whe- 
ther the fubject be grievances, or regulations 
concerning government matters of any kind: 

no reſtriction whatever is laid upon them; they 
may ſtart any ſubject they pleaſe. The Crown 
is not to take any notice of their deliberations: 
its wiſhes, or even its name, are not to be intro- 
duced in the debates. And in ſhort, what makes 
the freedom of deliberating, exereiſed by the 
two Houſes, really to be unlimited, unbounded, 
is the privilege, or ſovereignty we may ſay, en- 
joyed by cach within its own walls, in conſe- 
quence of which nothing done or ſaid in Par- 
liament, is to be queſtioned i in any place out of 
Parliament. Nor will it be pretended by thoſe 
erſons who are acquainted with the Engliſh 
| Hiftory, that thoſe privileges of Parliament We 
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mention are nominal privileges, only privileges 

upon paper, which the Crown has diſregarded 

whenever it has thought proper, and to the vio- 
lations of which the Parliament have uſed very 
tamely to ſubmit; That theſe remarkable ad- 
yantages,—that this total freedom from any 
compulfion or even fear, and in fort this unli- 
mited liberty of debate, ſo ſtrictly claimed by 
the Parliament, and ſo ſcrupuloufly allowed by 
the Crown, ſhould be exerciſed yeat after year 
during a long courſe of time, without produ- 
cing the leaſt relaxation in the execution of the 
laws, the ſmalleft degree of anarchy, are cer- 
tainly very ſingular political phenomena. 


It may be ſaid that the remarkable Solidity 


of the governing Executive authority, in En g 


land, operates to the advantage of the People 


with reſpect to the objects we mention, in a two- 


fold manner. In the firſt place, it takes from 


the great Men in the Na ation all ſerious ambi- 
tion to invade this authority, thereby prevent- 
ing thoſe anarchical and more or leſs bloody 


ſtruggles to refult from their debates, which 
have ſo conſtantly diſturbed other Countries. 
In the ſecond place, it inſpires thoſe Great Men 


with that ſalutary jealouſy of the ſame authority 


which leads them to frame ſuch effectual provi- 
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ſions for laying i it under proper reſtraints. On 
which I ſhall obſerve; by way of a ſhort digref- 
ſion, that this diſtinguiſhed fabiliry of the 
executive authority of the Engliſh Crown, af. 
fords an explanation for the peculiar manner in 
which public commotions have conſtantly been 
terminated in England, compared with the 
manner in which the ſame events have been 
concluded in other Kingdoms. When 1 
mentioned, in a former Chapter, this peculi- 
arity in the Engliſh Government, I mean the 
accuracy, impartiality, and univerſality, of the 
proviſions by which peace, after internal diſ- 
turbances, has been feſtored to the Nation, 1 
confined my compariſons to inſtances drawn 
from Republican Governments, purpoſely polt- 
poning to ſay any thing of Governments of 
Monarchical form, till I had introduced the 
very eſſential obſervation. contained in this 
Chapter, which is, that the power of Crozzns, 

in other Monarchies, has not been able, by it. 
ſelf, to produce the ſame effects it has in Eng- 

hand, that 155. has not. been able to inſpire the 
Great Men in, the, State with any thing like that 
falutary jealouſy we mention, nor of courſe to 
Induce them. to unite in a real common cauſe 
with the reſt of the People. | In other Monar- 


— 
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chies (a), thoſe Men who, during the continu— 
ation of the public diſturbances, were at the 
head of the People, finding it in their power, 
in the iſſue, to parcel out, more or leſs, the Su- 
preme governing authority, (or even the State 
itſelf) and to transfer the ſame to themſelves, 
- conſtantly did ſo, i in the ſame manner, and from 


the very ſame reaſons, as it conſtantly happened 
in the ancient Commonwealths; thoſe Monar- 


chical Governments being in reality, ſo far as 
that, of a Republican nature: and the govern- 
ing authority was left, at the concluſion, i in the 
fame undefined extent it had before (). But 


in England, the great Men in the Nation find- 


ing themſelves in a ſituation eſſentially diffe- 
rent, loſt no time in purſuits like thoſe in 
which the great Men of other Countries uſed 


to indulge themſelv es on the occaſion we men- 


tion. Every Member of the Legiſlature plainly 
Perecive 6 N from the general aſpect of affairs 


(a) I mean, before the introduction of Wa numer- 


ous ſtanding armies which are now kept by all the Crowns 
of Europe: ſince that epoch, which is of no very ancient 
date, no Treaty has been entered into by thoſe Crowns 
with any Subjects. 


(5) As a remarkable inſtance of ſack a Test may be 
mentioned that by which the War for the Public good was 
| terminated 3 in France, = quoted in Page 30 af this 

Work. | E 3 
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and his Feelings, that the Supreme execu - 
tive authority in the State muſt i in the iſſue fall 
ſore whete undivided, and continue ſo; and 
being moreaver ſenſible; that neither perſonal 
| advantages of any kind, nor the power of any 
faction, but the law alone, « could afterwards be 
an effectual reſtraint upon its motions, they had 
no thought or aim left, except the framing with 
care thoſe laws on which their own liberty 
was to continue to depend, and to reſtrain a 
power which they, ſomehow, judged' it fo 
impracticable to transfer to themſelves or heir 
party, or to render chemſelves independent of. 
"Theſe obſervations I thought neceſſary to be 
added to thoſe i in the XY. Chapter, to which 5 
now refer the Reader. N 
Nor has the great freedom of lg po- 
Titical ſubjects we have deſcribed, been limited 
to the Members of the Legiſlature, or confined 
to the walls of Weſtminſter, that is, to that ex- 
clufive Hor on which the two Houſes meet: 
orders of BY People ; ; and 2 z full 3 is 
given to that ſpirit of party, and a complete 
ſecurity inſured to thoſe numerous and irregu- 
lar meetings, which, eſpecially when directed 
to matters of government, create ſo much un- 
cafineſs 1 in the Savercigns of other Countries. 
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Individuals even may, in ſuch meetings, take an 
active part for procuring the ſucceſs of thoſe 
public ſteps which they wiſh to ſee purſued: 
they may frame petitions. to be delivered to the 
Crown, or to both Houſes, either to procure 
the repeal of meaſures already entered upon by 
Government, or to prevent the paſſing of ſuch 
as are under conſideration, or to obtain the en- 
acting of new regulations of any kind: they may 
ſeverally ſubſeribe their names to ſuch peti- 
tions: the law ſets no reſtriction on their num- 
bers; nor has it, we may ſay, taken any precau- 


tion to prevent even the abuſe that might be 


made of ſuch freedom. 


That mighty political engine, the preſs, ! is 
alſo at their ſervice : they may avail themſelves 


of it to advertiſe the time and place, as well as 


che intent, of the meetings, and moreover to ſet 
off and inculcate the advantages of thoſe no- 
tions which the wiſk is to ſee adopted. 

Such meetings may be repeated; and every 
individual may deliver what opinion he pleaſes 
on the propoſed ſubjects, though ever ſo direct- 
ly oppoſite to the views or avowed deſigns of the 
Government. The Member of the Legiſlature 
may, if he choofes, have admittance amopg 
them, and again enforce thoſe topics whichi 
have not obtained the ſucceſs he expected, m 
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that Houſs to which he belongs. The diſag. | 


pointed Stateſman, the Miniſter turned out, 
alſo find the door open to them: they may 
bring in the whole weight of their influence 
and of their connections: they may exert every 


nerve to enliſt the Aſſembly in the number of 


their ſupporters : they are bid to do their 
worſt : they fly through the Country from one 
place of meeting to another: the clamour in. 


creaſes : the Conſtitution, one may think, is 


; going to be ſhaken to its very foundations: — 
but theſe mighty ſtruggles, by ſome means 


or other, always find a proportionate degree 


of re- action: new difficulties, and at laſt in- 
ſuperable impediments, grow up in the way 
of thoſe who would take advantage of the 


general ferment to raiſe themſelves on the 


wreck of the governing Authority: a ſerret 
force exerts itſelf, which gradually brings things 
back to a ſtate of moderation and calm; and 
that ſea ſo ſtormy, to appearance ſo deeply agi- 


tated, conſtantly ſtops at certain limits which it 


ſeems as if it wanted the power to paſs. 

The impartiality with which juſtice is dealt 
to all orders of Men in England, is alſo in 
great meaſure owing to the peculiar ſtability of 
the Government: the very remarkable, high 
degree, to which this impartiality is carried, is 
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one of thoſe things which, being impoſſible in 
other Countries, are poſſible under the Go- 
vernment of this Country. In the ancient Com- 
monwealths, from the inſtances that have been 
introduced in a former place, and from others 
that might be quoted, it is evident that no re- 
dreſs was to be obtained for the acts of injuſtice 
or oppreſſion committed by the Men poſſeſſed 
of influence or wealth upon the inferior Ci- 
tizens. In the Monarchies of Europe, in for- 
mer times, abuſes of a like kind prevailed to a 
moſt enormous degree. In our days, notwith- 
ſtanding the great degrees of ſtrength acquired by 
the different Governments, it is matter of the ut- 
moſt difficulty for ſubjects of the inferior clafſes 
to obtain the remedies of the law againſt certain 
individuals: in ſome Countries it is impoffible, 
let the abuſe be ever ſo flagrant; an open at- 
tempt to purſue ſuch remedies being more- 
over attended with danger. Even in thoſe 
Monarchies of Europe in which the Govern- 
ment is ſupported both by real ſtrength, and 
by civil Inſtitutions of a very advantageous na- 
ture, great differences prevail between indivi- 
duals in regard to the facility of obtaining the 
remedies of the law; and to ſeck for redreſs 1 1s 
at beſt 3 in many caſes, ſo arduous and precarious 
an attempt as to take from * individuals 
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all thoughts of encountering the. difficulty, 

Nor are theſe abuſes we mention, in the former 
or preſent Governments of Europe, to be attri. 
buted only to the want of reſolution in the 
Heads of theſe Governments. In fome Coun. 
tries, the Sovereign by an open defign to ſup- 
preſs theſe abuſes, would have endangered at 
once his whole authority; and in others, he 
would find obſtructions multiply ſo in his way 
as to compel him, and perhaps ſoon enough 
too, to drop the undertaking.—How can a Mo- 
narch make, alone, a perſevering ſtand againſt 
the avowed expectations of all the great Men by 
whom he is ſurrounded, and againſt the loud 
claims of powerful clafles of individuals? Ina 
Commonwealth, what is a Senate to do when 
they find that their refuſing to protect a power- 
ful Offender of their own claſs, or to indulge 
ſome great Citizen with the impunity of his 
friends, is likely to be productive of ſerious di- 
viſions among themſelves, or perhaps of diſturb- 
ances among the People? _ 

If we caſt oyr eyes on the ric: and uni- 
verſal impartiality with which juſtice is admi- 
niſtered in England, we ſhall ſoon become con- 
vinced that ſome inward eſſential difference 
exiſts between the Engliſh Government, and 
thoſe of other Countries, and that its power is 


fou 1 on genen of a diſtinct nature. Indivi- 


duals of the moſt exalted rank do nat entertain 
ſo much as the thought to raiſe the ſmalleſt 


direct oppoſition to the operation of the law, 
Tt he complaint of the meaneſt Subject, if pre- 


ferred and ſupported i in the uſual way, imme- - 


diately meets with a ſerious regard, The Op- 
preſſor of the moſt extenſivę influence, though 
in the midſt of a train of retainers, nay, though 


in the fulleſt flight of his career and pride, and 
ſurrounded by thouſands of applauders and 


partiſans, is ſtopped ſhort at the fight of the 
legal paper which is delivered into his hands, 
and a_Tipſtaff is ſufficient to bring him away, 
and produce him before the Bench. 

Such is the greatneſs and uninterrupted pre- 


valknce of the law (a), ſuch is in ſhort the con- 


tinuity of omnipotence, of refiſtleſs ſuperi- 


ority, it exhibits, that the extent of i its effects 
at length ceaſes to be A ſubject of obſervation ; 


to the Public, 
Nor are great or wealthy Men to ſeek for re- 


dreſs or ſatisfaction of any kind, by any other 


means than ſuch as are open to all: even the 
Sovereign has bound himſelf to reſort to no 


other : and experience has ſhewn that he may 
vithout danger, truſt the protection of his ak 


(4 Lex magna 7 2 prevalebir. 
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ſon, and of the places of his refidence, to the 
flow and litigious aſſiſtance of the law (a). 

Another very great advantage attending this 
a remarkable ſtability of the Engliſh Government 
we are deſeribing, is, that the ſame is operated 
without the affiſtance of an armed ſtanding 
force: the conſtant expedient this, of all other 
Governments. On this occafion I ſhall intro- 
duce a paſſage | of Doctor Adam Smith (50, in a 
Work publiſhed fince the preſent Chapter was 
firſt written, in which paſſage an opinion cer- 
tainly erroneous is contained: the miſtakes of 
perſons of his very great abilities deſerve at- 
tention. This Gentleman, ſtruck with the ne- 
ceſſity of a ſufficient power of re- action, of a 
fufficient ſtrength, on the fide of Government, 
to reſiſt the agitations attending on liberty, has 
| looked round, and judged the Engliſh Govern- 
ment derived the ſingular ſtability it manifeſts 
from the ſtanding force it has at its diſpoſal: 

the following are his expreſſions: To a Sove- 
1 reign who feels himſelf ſupported, not only by 


(a) I remember, during the time after my firſt coming 
to this Country, I took notice of the boards ſet up from 
place to place behind the incloſure of Richmond park, 
+ Whoever treſpaſſes upon this ground will be \ proſecuted.” 


(8) An Inquiry into the Nature and Cauſe; of the Wealth of 
Nations. Book V. Chap. 2 Vol. II. p. 313, 314. 
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« the natural Ariſtocracy of the n but 


« by a well regulated ſtanding army, the rudeſt, 


« the moſt groundleſs, and the moſt licentious 
« remonſtrances can give little diſturbance, 
« He can ſafely pardon or neglect them, and 
« his conſciouſneſs of his ſuperiority naturally 
«.diſpoſes him to do ſo. That degree of liberty 


6 ich approaches to licentiouſueſs, can be tolerated 


&« only in Countries where the Sovereign Is out by 
« a well regulated flanding army (a).“ | 
The above - poſitions are anda. on the 


notion that an army places 1 in the hand of the 5 
Sovereign an united irreſiſtible ſtrength, a 


ſtrength liable to no accident, difficulties, or 


exceptions; a ſuppoſition this, which is not 
conformable to experience. If a Sovereign was 


endued with a kind of extraordinary power at- 
tending on his perſon, at once to lay under wa- 
ter whole legions of inſurgents, or to repulſe 
and ſweep them away by flaſhes and ſhocks of 
the electrical fluid, then indeed he might uſe 
the great forbearance above deſcribed :—though 
it is not perhaps very likely he would Rur ax 


(4) The Author's deſign in the whole W is to 
ſhew that ſtanding armies, under proper reſtrictions, can- 


not be hurtful to public liberty; and may in ſome caſes 


be uſeful to it, by freeing the Sovereign from any n 
ſome Jealouſy i in deb rd to this liberty. 
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with the rude and'groindleſs remonſitances of his 
ſubjects, and with their licentious freedom, yet, 


he might, with ſafety, do or not do fo, at his 


own choice. But an army is not that fimple 
weapon which is here ſuppoſed: It is formed 
of Officers and Soldiers who feel the ſame paſ- 


ſions with the reſt of the People, the fame dif. 


poſition to promote their own intereſt and im. 
portance, when they find out their ſtrength, 
and proper opportunities offer. What will 

therefore be the reſource of the Sovereign, if, in- 
to that army on the affiſtance of which he relics, 
| the ſame party ſpirit ereeps by which his other 
Subjects are aftuated ? whereto will he take his 


refuge, if the ſame political caprices, abetted by 


he ſerious ambition of a few leading Men, the 


ſame reſtleſſneſs, and at laſt perhaps the ſame 


diſaffection, begin to pervade the ſmaller king- 
dom of the army, by which _ main Kingdom 
or Nation are agitated? © 

The prevention of OY like thoſe juſt 
mentioned, conſtitutes the moſt eſſential part of 
the precautions and ſtate craft of Rulers, in 
thoſe Governments which are ſecured by ſtand- 
ing armed forces. a Mixing the troops formed 
of natives with foreign auxiliaries, diſperſing 
them in numerous bodies over the country, and 
continually ſhifting their quarters, are among 

* ? NE 


« 


th 


Jea 


ten 


the methods that are uſed; which it does 


not belong to our ſubje& to enumerate,” any 


more than the extraordinary expedients em- 
ployed by the Eaſtern Monarchs for the ſame 


purpoſes. But one caution very eſſential to 


be mentioned here, and which the Govern- 


ments we allude to, never fail to take before 
every other, is to retrench from their unarmed 


Subjects, a freedom which, tranſmitted to the 
Soldiery, would be attended with ſo fatal con- 
ſequences: hindering ſo bad examples from 
being communicated to thoſe in whoſe hands 
their power and life are truſted, is what every no- 
tion of ſelf-preſervation ſuggeſts to them: every 
- weapon is accordingly exerted to ſuppreſs the 
riſing. and ſpreading of ſo awful a contagion. 

In general, it may be laid down as a maxim, 
that, where the Sovereign looks to his army 


lame military laws by which this army is kept 


Nation: not in regard to military duties and 


relates to the reſpe 


ct due to the Sovereign and 


theſe tender points, muſt be univerſal. 


The 


for the ſecurity of his perſon and authority, the 
together, muſt be extended over the whole 
exerciſes ; but certainly in regard to all that 


to his orders. The martial law, concerning 


jealous regulations concerning mutiny and con- 
tempt of orders, cannot be ſeverely enforced on 
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. THE CONSTITUTION 


that/part of the Nativn which. ſecures the ſub- 
Jecction of the reſt, and enforced too through the 
whole ſcale of military ſubordination, from 
the Soldier to the Officer, up to the very Head 
of the military Syſtem, while the more nu- 
merous and inferior part of the People are left 
to enjoy an unreſtrained freedoth :—that ſecret 


_ diſpoſition which prompts Mankind to reſiſt 


and counteract their Superiors, cannot be ſur- 
rounded by ſueh formidable checks on the one 
fide, and be left to be indulged to a degree 
of licentiouſneſs and wantonneſs, on the other. 
In a Country where an army is kept, capable 
of commanding the obedience of the Nation, 


7 this army will, both imitate for themſelves the 


licentiouſneſs above mentioned, and check it in 


the People. Every Officer and Soldier, in ſuch 


a Country, claim a- ſuperiority in regard to 
other individuals; and in proportion as their 
aſſiſtance is relied upon by the Government, 
expect a greater or leſs degree of ſubmiſſion 
from m ans reſt of the e (a). 


3 In hs 3 of the 1 which is here ex- 


an the Author ſays, © Where the Sovereign is him- | 


« ſelf the General, and the principal Nobility and Gentry 
« of the Country, the chief Officers of the army, — where 
u the military force is placed under the command of 


« thoſe who have | the greateſt intereſt in the ſupport of 
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The fame Author concludes his above quot- 


ed obſervations « Rs. the ſecurity of the 


« the civil 3 hut hen have the rreateſt ſhare 
« of that authority, a ſtanding army can never be danger- 
« ons to liberty. On the contrary, it may in ſome caſes 
« be favourable to liberty, &c. &c.” In a Country ſo cir- 
cumſtanced, a ſtanding army can never be dangerous to 
un : no, not the liberty of thoſe principal Nobility 
and Gentry, eſpecially if they have wit enough ro form 
combinations a among themfelves againſt the Sovereign. 
Such an union as is here mentioned, of the civil and mili. 
tary powers, in the Ariftocratical body of the Nation, 
leaves both the Sovereign and the People without reſource. 
If the former Kings of Scotland had imagined to adopt 


the expedient of a ſtanding army, and had truſted this 


army thus defrayed by them, to thoſe Noblemen and 
Gentlemen. who had rendered themſelves hereditary Ad- 
mirals, hereditary High Stewarts, hereditary High Conſta- 


ſtables, hereditary great Chamberlains, hereditary Juſtices 


General, hereditary Sheriffs of Counties, &c. they would 


have but badly mended the diſorders under which the 


Government of their Country laboured : they would only 


have ſupplied theſe Nobles with freſh weapons againſt | 


each other, againſt the Sovereign, and againſt the People, 

If thoſe Members of the Britiſh Parliament who ſome- 
times make the whole Nation reſound with the clamour 
of their diſſenſions, had an army under their command 
which they might engage in the ſupport of their preten- 
ſions, the reſt of the People would not be the better for it. 
Happily the ſwords are ſecured, and force is . removed 
from their Debates. 

The Author we are quoting, has deemed a Government 


to be a ſimpler machine, and an, army a ſimpler inſlru- 
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power of an armed Sovereign, by 1 
adding: It i is in ſuch Countries only that it 
1 unneceſſary that the Sovereign ſhould be 
c truſted with any diſoretionary power for 
I Obs. ſuppreſſing even the wantonneſs of this li- 
c centious liberty.” The idea here expreſſed 
| coinciding with thoſe. already diſcuſſed, 1 ſhall 
ſay nothing farther on the ſubject. My reaſon 
for introducing the above expreſſions, has been, 
that they lead me to take notice of a remark- 
able circumſtance in the Engliſh Government 
From the expreſſions, it is unneceſſary the Sovereign 
ſhould be trufled with any diſcretionary power, the 
Author appears to think that a Sovereign at the 


head of an army, and whoſe power is ſecured 
by this army, uſes to wait to ſet himſelf in mo- 


tion, till he has received leave for that purpoſe, 
that is, till he has been truſted with a power 
| for ſo doing. This notion in the Author ve 
quote, is borrowed from the ſteady and tho- 
roughly legal Government of this Country; 
but the like law doctrine, or principle, obtains 
under no other Government. In all Monarchics, 


ment, than they in reality are. Like many other per- 

ſons of great abilities, while ſtruck with a certain particu- 

lar conſideration, he has overlooked Mrs no EY impor- 
tant. 1 | + 


ole 


Or- 


a 


(and it is the ſame in Republics) the Exe- 
eutive-power in the State is ſuppoſed to poſ- 
ſeſs, originally and by itfelf, all manner of law- 


ful authority: every one of its exertions is 


fo, till they are ſtopped by ſome expreſs and poſi- 
tive regulation. The Sovereign, and alſo the civil 


they may queſtion any of his actions; they may 
conſtrue them into unlawful acts; and inflict a 
penalty, as they pleaſe : in theſe reſpects they 
may be ne abuſe, but not to exceed, 
their power. The authority of the Govern- 
ment, in ſhort, is ſuppoſed to be unlimited ſo 
far as there are no viſible boundaries ſet up 
2gainſt it : behind and within theſe boundaries, 
lies whatever CEE of liberty the Subject may 
poſſeſs. 

In England, the very reverſe obtains. Ii is 
not the authority of the Government, it is the 


unbounded. All the Individual's actions are 
ſuppoſed to be lawful, till that law is pointed 
| out which makes them to be otherwiſe. The 


to the Prince. The Subject is not at any time 
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deemed to be legal ; and they do not ceaſe to be 


Magiſtrate, till ſo ſtopped by ſome poſitive law, 
may come upon the Subject when they chooſe ; 


liberty of the Subject, which is ſuppoſed to be 


ous proband is here transferred from the Subject 


to ſhew the grounds of his conduct. When the 
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Sovereign or Magiſtrate think proper to exert 
themſelves, it is their bufineſs to find out and 
produce the law in their own N ng the 
ld againſ the Subj O. 


* 1 mall take ” liberty to mention 8 fact re- 

7 ſpeding my ſelf, as it may ſerve to elucidate the above ob- 
e ſervations; or at leaſt my manner of expreſſing them. I 
"Sp * remember when I was beginning to pay attention to the 
operations of the Engliſh Government, I was under a pre- 
poſſeſſion of quite a contrary nature to that of the Gentle. 
man whoſe opinions have been above diſcuſſed: I uſed 


to take it for granted that every article of liberty the | 

pF enjoys in this Country, was grounded upon ſome 5 
poſitive law by which this liberty was inſured to him. 

In regard. to the freedom of the preſs I had no doubt but : 

it was 1o, and that there exiſted ſome particular law, or * 

rather ſeries of laws or legiſlative paragraphs, by which 1 

this freedom was defined and carefully ſecured: and as 1 

the liberty of writing happened at that time to be carried th 

very far, and to excite a great deal of attention, (the noiſe th 

about the Middleſex Election had not yet ſubſided) I par- 1 

ticularly wiſhed to ſee thoſe laws I ſuppoſed, not doubting þ 

bur there muſt be ſomething remarkable-in the wording of 

| them. I looked into thoſe Law Books I had opportu- 2 

 tunities to come at, ſuch as Jacob's and Cunningham's ki 

Os | Law Di#ionaries, Wood's Inſtitutes, and Judge Blackſtone's hr 

Commentaries, I alſo found means to have a ſight of ME 


| Comyn's Digeſt of the Laws of England, and I was again 7 
diſappointed: this Author, though his Work. conſiſts of tha 

five folio Volumes, had not had, any more than the Authors 
juſt mentioned, any room to ſpare for the intereſting law [ 
was in ſearch of. At length it occurred to me, 

| though not immediately, that this Liberty of the 


* 


Or ENGLAND. as 


This kind of law principle, owitig to the ge- 
neral ſpirit by which all parts of the Govern- 


ment are influenced, is even carried fo far, that | 


any quibble, or trifling circumſtance, by which 
an Offender may be enabled to ſtep aſide and 
eſcape, though ever ſo narrowly, the reach of 
the law, are ſufficient to ſcreen him from pu- 


niſhment, let the immorality or intrinſic guilt 


of his conduct be ever ſo openly admitted (5). 
Such a narrow circumſcription of the exer- 
tions of the Government, is very extraordinary: 


it _ not exiſt in any ny. but this; nor 


preſs was grounded upon its not being prohibited, 
—that this want of prohibition was the ſole, and at 
the ſame time ſolid, foundation of it. This led 


me, when I afterwards thought of writing ſomething upon 
the Government of this Country, to give the definition of 


the freedom of the preſs which is contained i in p. 296, 297: 
adding to it the important conſideration of all actions re- 
ſpecting publications being to be decided by a Jury. 


{3) A number of inſtances, ſome even of a ludicrous 
kind, might be quoted in ſupport of the above obſerva- 
tion. Even only a trifling flaw in the words of an Indict- 
ment, 1s enough to make it void, The reader i is alſo re- 


ferred to the fact mentioned in the note, p. 1 80, aud to 


mat in p. 317, 318, of this Work. 

I do not remember the name of that party Writer * 
having publiſhed a treaſonable writing in regard to which 
he eſcaped puniſhment, - uſed afterwards to anſwer to his 
friends, when they reproached him with his raſhneſs, I #new 
J was writing Wan an inch of the gallows, The law 
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could it. The fituation of ocher Governments 
is ſuch that they cannot thus allow themſelves 


to be ſhut out of the unbounded ſpace unoccu- 
| pied by any law, in order to have their motions 


confined to that ſpot which expreſs and previ- 
ouſly. declared proviſions have chalked out, 


The power of theſe Governments being con- 


ſtantly attended with more or leſs precariouſ- 
neſs, there muſt” be a degree of at ſeretion an- 


_ Iwerable to it (a). 


The foundation of that law deine le, or 


doctrine, which confines the exertion of the 
power of the Government to ſuch caſes only as 
are expreſſed by a law in being, was laid when 
the great Charter was paſſed : this reſtriction 


was implied in one of thoſe general impartial 
articles which the Barons united with the 
People to obtain from the Sovereign. The 
Crown, at that 9 derived from i its foreign 


being both dere and arigly 8 to, he had been 


enabled to bring his gs and Pons ſo nicely within 
compaſs, 


(a] It might perhaps a alſo be proved, that the great leni- 


ty uſed in England in the adminiſtration of criminal Juſ- 
tice, both in regard to the mildneſs, and to the frequent 
remitting, of puniſhments, 18 eſſentially connected with 


the ſame circumſtance of the Aabilig of the Government. 


Experience ſhews that it is needleſs to uſe any great degree 


of harſhneſs and ſeverity in regard t to Offenders; and the 
Supreme governing ax is under no neceſſty of ſhew- 
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acnithi3ns, that ſtability and inward firength 


in regard to the Engliſh Nation, which is now 
in a ſecret hidden manner annexed to the Civil 
branch of its Office, and which, though operat- 


ing by different means, continues to maintain 
that kind of confederacy againft it, and union 
between the different Orders of the People. 


By the article in Magna Charta here alluded to, | 


the Sovereign bound itſelf neither to go, nor 
ſend, upon the Subject, otherwiſe than by the 
Trial of Peers, and the Law of the land (a). 
This Article was however afterwards diſre- 
garded in practice, in conſequence of the law- 
ful efficiency which the King claimed for his 
Proclamations, and eſpecially by the inſtitution 
of the Court of Star Chamber, which grounded 
its proceedings not only upon theſe Proclama- 
tions, but alſo upon the particular rules it choſe 
to frame within itſelf, By the abolition of this 
Court (and alſo of the Court of High Com- 


miſſion) i in the reign of Charles the Firſt, the | 


aboye proviſion of the Great Charter was put 
in actual Were; and it has appeared * the 


ing the Aber nens Magifracie any bad example i in that 
reſpect. 


(a). . . Nec ſuper eum bimus, nec ſuper eum mittemus, 


ai per legale Judictus um parium vel per en, terræ. Cap. 
Walk. N 
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event, that the very extraordinary reſtriction 

upon the governing authority we are alluding 
to, and its execution, are no more than what the 
intrinſic ſituation of things, and the firength of 
the Conſtitution, can bear (). 

The law doctrine we have above deſcribed, 
and its being ſtrictly regarded by the High 
governing authority, I take to be the moſt 
charactetiſtie circumſtance in the Engliſh Go- 

vernment, and the moſt pointed proof that can 
be given of the true freedom which is the con- 
ſequence of its frame. The practice of the 
Executive authority thus to ſquare its motions 
upon ſuch laws, and ſuch only, as are aſcer- 
tained and declared beforehand, cannot be the 
reſult of that kind of ſtability which the Crown 
) The Court of Star Chamber was like a Court of 
Equity in regard to criminal matters : it took upon itſelf 
to decide upon thoſe caſes of offence upon which the uſual 
Courts of Law, when winken ed by the Crown, refuſed 
to decide, either on account of the filence of the laws in 
being, or of the particular rules they had eſtabliſhed within 
themſelves ; which is exactly the office of the Court of 
Chancery (and of the Exchequer) in regard to matters of 
property. (See back, p. 138). The great uſefulneſs of 
Courts of this kind, has cauſed the Courts of Equity in 
regard to civil matters, to be ſupported and continued; 
but experience has ſhewn, as is above obſerved, that no 
eſſential i inconvenience can ariſe from the Subject being in- 
dalged with the very great freedom he has acquired by 


7 | the total abolition of all arbitrary or proviſional Courts 
| in regard to criminal matters, 


OF ENG L n 


might deriye from being ſupported by an 
armed force, or as the above mentioned Author 
has expreſſed it, from the Sovereign being the 
General of an army: ſuch a rule of acting is 
even contradictory to the office of à General: 
the operations of a General eminently depend 
for their ſueceſs, on their being ACER, e 
ſeen, attended by ſurprize, 

In general, that ſtability of the power of the 
Engliſh Crown we have deſcribed, cannot 
be the refult of that kind of ſtrength 
which ariſes from an armed force : the 
kind of ſtrength which is conferred by ſuch 
a weapon as an army, is too uncertain, too com- 
plicate, too liable to accidents; in a word, it 
falls infinitely ſhort of that degree of ſteadineſs 
which is neceſſary to counterbalance, and at laſt 


quiet, thoſe extenſive agitations in the People 


which ſometimes ſeem to threaten the deſtruc- 


tion of order and Government. An army, if 
its fupport be well directed, may be uſeful to 
prevent this reſtleſſneſs in the People from be- 


ginning to exiſt; but it cannot keep it within 
bounds, when i it has once taken place. | 


If from general arguments and confidera- 
tions, we paſs to particular facts, we ſhall 


ow find that the Crown, in > England, does 
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not rely; for its ſupport, nor ever has relied, 
upon the army of which it: has the command, | 
From the earlieſt times, that is, long before the 
invention of ſtanding armies among European 
Princes, the Kings of England poſſeſſed an au- 
thority certainly as full and extenſive as that 
which they do now enjoy. After the weight 
they derived from their poſſeſſions beyond ſea 
had been loft, a certain arrangement of things 
began to. be formed at home which ſupplied 
them with a ſtrength of another kind, though 
not leſs ſolid : and they began to derive from 
the Civil branch of their regal Office that ſe- 
cure power which no other Monarchs had ever 
poſſeſſed, except through the affiſtance of Le- 
gions and Prætorian guards, or of armies of 
Jwaniſſaries, or of Strelitzes. 
Ihe Princes of the Houſe of Tudor, to ek 
of a very remarkable period in the Engliſh | 
Hiſtory, though they had no other viſible pre- 
ſent force than inconſiderable retinues of ſer- 
vants, were able to exert a power equal to that 
of the moſt abſolute Monarchs who ever did 
reign, equal to that of the Domitians or Com- 
moduſes, or of the Amuraths or Bajazets: 


nay, it even was ſuperior, if we conſider the 


ſlow ſteadineſs and outward ſhow of legality, 
with which it was attended throughout, 
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The ſtand which the Kings of the Houſe of 


Stuart were able to make, though unarmed, 


and only ſupported by the civil authority of 


their Office, during a long courſe- of years, 
againſt the reſtleſs ſpirit which began to actu- 
ate the Nation, and the vehement political and 
religious notions that broke out in their time, 


is ſtill more remarkable than even the exorbi- 
bitant power of the Princes of the Houſe of 
Tudor, during whoſe reign pfepoſleſſions of 


quite a contrary nature were univerſal. 


The firuggle opened with the reign of James 


the Firſt : yet, he peaceably weathered the be- 
ginning ſtorm, and tranſmitted his authority 
undiminiſhed to his Son. Charles the Firſt was 


indeed at laſt cruſhed under the ruins of the 


Conftitution ; but if we confider that, after 
making the important national conceſſions con- 
tained in the Petition of right, he was able, fingle 
and unarmed, to maintain his ground without 
loſs or real danger during a ſpace of eleven years, 
that is, till the year 1640 and thoſe that fol- 
lowed, we ſhall be inclined to think that, had 


he been better adviſed, he might have avoided. | 


the misfortunes that befell him at length. 
Even the events of the reign of James the 


Second afford a a proof of that e which is 
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annexed to the authority of the Engliſh Crown, 


Notwithflanding the whole Nation, not except 


ing the. army, were in a manner unanimous 
againſt him, he was able to reign full four 


years, ſtanding fingle againſt all, without 
meeting with any open reſiſtance, Nor was 
ſuch juſtifiable and neceſſary refiſtance eaſily 


brought about at length (a). Though it is not 
to be doubted that the dethroning of James the 
Second would have been effected in the iſſue, 
and perhaps in a very tragical manner, yet, if 
it had not been for the aſſiſtance of the Prince 


of Orange, the event would certainly have been 
poſtponed till a few years later, That autho- 


; oy on which. James relied with ſo much con. 


10 Mr. Hume is rather too anxious in dl wiſh t to ex- 


culpate James the Second. He begins the concluſive cha- 
racter he gives of him, with repreſenting him as a Prince 
whom ave may ſaſely pronounce more unfortunate than criminal. 
If we conſider the ſolemn engagements entered into, not 
by his predeceſſors only, but by himſelf, which this Prince 
endeavoured to break, how cool and deliberate his attack 
on the liberties and e of the People was, how un- 
provoked the attempt, and in ſhort how totally deſtitute 
he was of any plea of ſelf-defence or neceſſity, a plea to 
which moſt of the Princes who have been at variance with 
their Subje&s had ſome ſort of more or leſs diſtant claim, 
we ſhall look upon him as being perhaps the guiltieſt Mo- 
* that ever exiſted, 
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fidence, was not annihilated at the time it was, 
otherwiſe than by a ready and canfiderable 


armed force being brought againſt it from the 


other ſide of the Sea, like a ſolid Fortreſs, which, 
though without any viſible out-works, requires, 
in order to be compelled to ſurrender, to be 
battered with cannon. 

If we look into the manner in which this 
Country has been governed fince the Revolu- 
tion, we ſhall evidently ſee that it has not been 
by means of the army the Crown has under its 
command, that it has been able to preſerve and 
exert its authority. It is not by means of their 


Soldiers that the Kings of Great Britain pre- 
vent the manner in which elections are carried 
on, from being hurtful to them ; for, theſe Sol- 


diers muſt move from the places of election one 
day before ſuch elections are begun, and not re- 
turn till one day after they are finiſhed. It 
is not by means of their military force that 
they prevent the ſeveral kinds of civil Magi- 
ſtracies in the Kingdom from invading and leſ- 
ſening their prerogative ; for this military force 
is not to act till called for by theſe latter, and 


under their direction. It is not by means of 


their army that they lead the two Branches of 
the Legiſlature into that reſpect of their regal au- 
thority we have before deſcribed; ſince each 
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of theſe two Branches, ſeverally, is poſſeſſed with 
an annual power of diſbanding this army (2). 
There is another circumſtance, which ab- 
ſtractedly of all others, makes it evident 
that the executive authority of the Crown 
is not ſupported by the army: I mean the very 
ſingular ſubjection in which the military is kept 
in regard to the civil power in this Country. 
In a Country where the governing authority 
in the State is ſupported by the army, the mi- 
litary profeſſion, who, in regard to the other 
profeſſions, have on their ſide the advantage of 
preſent force, being now moreover: counte- 
nanced by the law, immediately acquire, or ra- 
ther aſſume, a general aſcendency; and the 
Sovereign, far from wiſhing to diſcourage their 
claims, feels an inward happineſs in ſeeing 
that inſtrument on which he reſts his authority, 
additionally ſtrengthened by the reſpect of the 


(a) The generality of the People have from early times 
been ſo little accuſtomed to ſee any diſplay of force uſed to 
influence the debates of the Parliament, that the attempt 
made by Charles the Firſt to ſeize the five Members, at- 
tended by a retinue of about two hundred Servants, was 
the actual ſpark that ſet in a blaze the heap of combuſti- 
bles which the preceding conteſts had accumulated. The 
Parliament, from that fact, took a pretence to make mili- 
_ tary preparations in their turn; and then the civil war 
bios. £3 . 
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people, and receiving a kind of legal ſanction 
from the general outward conſent. 


And not only the military profeſſion at large, 


but the individuals belonging to it, alſo claim 
perſonally a pre-eminence : chief Commanders, 
Officers, Soldiers or Janiſſaries, all claim in 
their own ſpheres, ſome ſort of excluſive privi- 
lege : and theſe privileges, whether of an hono- 
rific, or of a more ſubſtantial kind, are violent- 


ly afſerted, and rendered grievous to the reſt of 


the Community, in proportion as the aſſiſtance 
of the military force is more evidently neceſſary 
to, and more frequently employed by, the Go- 


vernment. Theſe things cannot be other- 


wiſe. 
Now, if we look ! into the facts that take place 


in England, we ſhall find that a quite different 


order prevails from what is above deſcribed. 


All Courts of a military kind are under a con- 
ſtant ſubordination. to the ordinary Courts of 
Law. Officers who have abuſed their private 


power, though only in regard to their own Sol- 


diers, may be called to account before a Court 


of Common Law, and compelled to make pro- 


per ſatisfaction. Even any flagrant abuſe of 
authority committed by Members of Courts 
Martial, when fitting to judge their own 
people, and determine upon caſes of a bare mi- 
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litary kind, makes them light tothe  animadver. 
; Bs of the civil Judge . e 


is A1 _ eee of e ER be SOAP to 


prove the above mentioned ſubjection of the Civil to the, 


Military power, 1 ſhall introduce one which i 1s particularly 
remarkable: I meet 1 85 it in the Periodical * 
of the year 17465. 

A Lieutenant of Marines, hos name was Nhe, had 
| been charged, while in the Weſt Indies, with contempt of 
| orders, for having refuſed, when ordered by the Captain, 

to aſſiſt another Lieutenant in carrying another Officer pri- 
ſoner on board the Ship : the two Lieutenants wanted to 

have the Captain give the order in writing, For this Licu- 
tenant Frye was tried at Jamaica by a Court Martial, and 

ſentenced to fifteen, years impriſonment, beſides being de. 

clared incapable of ſerving the King. 'He was brought 
85 dome; ; and his caſe, after being laid before the Privy 
5 Council, appearing in a juſtifiable light, he was releaſed. 
Some time after he brought an action againſt Sir Chaloner 
Ogle, who had ſat as Preſident to the above Court Martial, 
and had a yerdi& in his favour for one thouſand ng 
damages (it was alfo proved that he had been kept four- 
teen months in the moſt ſevere confinement before he was 
brought to his Trial.) The Judge moreaver informed him 
that he was at liberty to bring his action againſt any of 


the Members of the ſaid Court Martial he could meet with. 


The following part of the affair is fill more remarkable, 
' Upon application made by Lieutenant Frye, Sir John 
Willes, Lord. Chief Juſtice of the Common Pleas, iſſued 


his Writ againſt Admiral Mayze, and Captain Rentone, two 


of the perſons who bad ſat in the above Coprt Martial, who 
happened to be at that time in England, and were Mem- 
ber of the Court Martial that was then fitting at Dept. 


7 


To the above facts ovhteraiig the pre-emi- 
babes of the Civil over the Military Power at 
large, i it is heedleſs to add that all offences com · 


© 


ford, bf which Admiral Meat was moreover Preſident; 
and they were arreſted immediately after. the breaking up 
of the Court, The other Members reſented. highly what 
they thought the inſult : they met twice on the ſubject; 

and came to certain Reſolutions, which the Judge Advocate 
was directed to deliver to the Board of Admiralty, in order 
to their being laid before the King. In theſe reſolutions 
they demanded . ſatisfaction for the high inſult on their 


« Preſident, from all perſons, how high ſoever in office, 


« who have ſet on foot this arreſt, or in auy degtee ad- 
s viſed or promoted it: —moreover complaining, that, by 
the faid arreſt, © the order, diſcipline and government of 


« his Majeſty's armſes by Sea was diſſolved, and the 2775 


© tute 13 Car. II. made null and void.“ 

The altercations on that account laſted ſome 0 
At length the Court Martial thought it neceſſary to ſub- 
mit; and they ſent to Lord Chief Juſtice Willes, a letter 
ſigned by the ſeventeen Officers, Admirals and Comman- 


ders, who compoſed it, in which they acknowledged that 


10 the reſolutions of the 16 and 21 May avere unjuſt and un- 
« wwarrantable, and db aft pardon of his Lord/hip, and the 
tc auhole Court of Common Pleas, for the 1 offered to 
« bim and the Court” 

This letter Judge Willes read in the open Court, and di- 
rected the ſame to be regiſtered in the Remembrance Of- 
fice, as a memorial # the. preſent and future ages, that 
« whoever fet thennſelves above the Law, will,' in the end, 
« find themfelves miſtaken.” The letter from the Court 
Martial, together with Judge ej WAN in- 
ſerted in the next Gazette, 15th. November: 1746. 
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_ mitted by perſons of the military profeſſion, in 
regard to individuals belonging to the other 
claſſes of the People, are to be determined upon 

by the Civil Judge. Any uſe they may make 
of theif force, unleſs expreſsly applied to, and 
directed, by the Civil Magiſtrate, let the occa- 
ion be what it may, makes them liable to be 
convicted of murder for any life that may have 
been loſt. Pleading the duties or cuſtoms of 

| their profeſſion in extenuation of any offence, 

is 4 plea which the Judge will 1 not ft much as 

underſtand. Whenever claimed ] by. the Civil 
power, they muſt be delivered up immediately, 

Nor can it, in general, be faid, that the coun- 


tenance ſhewn to the military profeſſion by 
the Ruling. power in the. State, has conſtant- 
ly been ſuch as to inſpire the bulk of the People 
Kr a diſpoſition tamely to bear their acts of 
oppreſſion, or to raiſe in Magiſtrates and 
Juries any degree of pre- poſſeſſion ſufficient to 
lead them always to determine with partiality 
ein their favour (0. 


00 The Reader may ſee in the publications of the year 
1770, the clamour that was raiſed on account of a General 
in the army (Gen. Ganſell) having availed himſelf of the 
vicinity of his Soldiers to prevent certain Sheriff's Officers 
from executing an arreſt upon his perſon, at Whitehall. 
It however appeared that the General had done nothing 

more than put forth a few of his Men in order to perplex 


* 
4 
þ * 4 wa 
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The ſubjection of the Military to the Civil 
power, carried to that extent it is in England, 


is another characteriſtic and diſtinctive circum- 


ſtance in the Engliſh Government. 

It is ſufficiently evident that a King does not 
look to his army for his ſupport, who takes ſo 
little pains to bribe and unite it to his in- 
meet}: 


In general, if we conſider all the different 


circumſtances in the Engliſh Government, we 
ſhall find that the army cannot poſhbly procure 
to the Sovereign any permanent ſtrength, any 
ſtrength upon which he can rely, and from it 


expect the ſucceſs of any future and diſtant 


meaſures. 

The public notoriety of the Debates in Par- 
lament, induces all individuals, Soldiers as 
well as others, to pay ſome attention to poli- 
tical ſubjects; and the liberty of ſpeaking, 
printing, and intriguing, being extended to 
every order of the Nation by whom they are ſur- 
| undef, makes them liable to unbibe every 


* 


and aſtoniſh the Sheriffs Officers; and in the mean time 
he took an opportunity for himſelf to flip out of the way. 
The violent clamour we mention, was no doubt owing to 
the party ſpirit of the time; but it nevertheleſs ſhews 
what the notions of the bulk of he ward were on the 
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notion thar thay be directly contrary to the vieus 
of that Power which keeps them. . 

The cafe would be ſtill worſe if the ove: 
reign was engaged in a conteſt with a very nu- 
merous part of the Nation. The general con- 


bern would increaſe in proportion to the vehe- 


mence of the Parliamentary Debates: Indivi- 
duals, in all the different claſſes of the Public, 
would try their eloquence on the ſame ſubjects; 
and this eloquenee would be in great meaſure 
_ exerted, during ſuch interefting times, in mak- 
ing converts of the Soldiery : theſe evils the 
Sovereign oould not obviate, nor even know, 
till it ſhould be in every reſpect too late. A 
Prince engaged in the conteſt we ſuppoſe, wou d 
feareely have com pleted: his firſt Preparations, 
— his project would ſcarcely be half ripe for 
execution, before his atmy would be taken 
from him. And the more powerful this army 
might be, the more adequate, ſeemingly, from 
its numbers, to the taſk. it is intended for, the 
more open. it would be to the yOu we men- 
tion. 

Of this, James the Second . a very re- 
markable experiment. He had augmented his 
army to the number of thirty thouſand. But 
when the day finally came in which their ſup- 
port was to have been uſeful to him, ſome de- 
ſerted to the enemy; others threw their arms; 
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and thoſe who continued to ſtand together, 


ſhewed more inclination to be ſpeQators of, 


than agents in, the conteſt. In ſhort, he gave 
all over for loſt, without making any manner 
of trial of their aſſiſtance (a). 


"I The army made loud rejoicings on the day of the 
acquittal of the Biſhops, even in the preſence of the King, 
who had purpoſely repaired to Hounflow Heath on that 
day. He had not been able to bring a ſingle regiment to 
declare an approbation of his meaſures in regard to the 
Teſt and penal Statutes, The celebrated ballad lero lero 
lillibulero, which is reported to have had ſuch an influence 
on the minds of the people at that time, and of which 
Biſhop Burnet ſays, never perhaps ſo ſight a thing had jo 
great an effect originated in the army: * the wwho/e 
« army, and at laft pope bath Ty and Country, were ber- 


oe « petually fenging it. 


To a King of England engaged in 2 i againſt 
| able liberty, a numerous army, ready formed before 
hand, muſt. in the preſent ſituation of things, prove a very 
great impediment: he cannot poſſibly give his attention to 


the proper management of it: the leſs ſo, as his meaſures 
for that purpoſe muſt often be contradictory to choſe he is 
to purſue with the reſt of the People. 
If a King of England, wiſhing to ſet afide the preſent 
Conſtitution, and to aſſimilate his power to that of the 


other Sovereigns of Europe, was to do me the honour to 


conſult me as to the means of obtaining ſucceſs, I would 

recommend to him, as his firſt preparatory ſtep, and before 

his real project is even ſuſpected, to diſband his army, 

keeping only a ſtrong guard, not exceeding twelve hundred 

Men, This done, he might, by means of the weight aud 

advantages of his place, ſet himſelf about undermining ſuch 
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From all the facts before introduced, it is 
evident that the power of the Crown, in Eng- 
land, bears upon foundations that are quite pe- 
culiar to it, and that its ſecurity and ſtrength 
are obtained by means totally different from 
thoſe by which the ſame advantages are ſo in- 
completely procured, and fo deeply paid rot, © 


in other Countries. 
It is without the Ane of an \ armed force 


that the Crown, in England, is able to mani- 
feſt that fearleſſneſs of particular individuals, 
or whole claſſes of them, with which it diſ- 
charges its legal functions and duties. It is 
without the aſſiſtance of an armed force, it is 


conſtitutional laws as he diſlikes ; uſing as much temper 
as he can, that he may have the more time to proceed. 
And when at length things ſhould be brought to a criſis, 
then I would adviſe him to form another army, out of 
thoſe friends or claſs of the People whom the turn and 
incidents of the preceding conteſts, will have linked and 
rivetted to his intereſt : with this army he might now take 
his chance: the reſt would depend on his generalſhip: 
and even in a . meaſure on his bare reputation in that 
reſp ect. — 

'1 his advice to the Kivg of 3 I ſuppoſe, I would 
however conclude with obſerying to him, that his ſituation 
is as advantageous, to the full, as that of any King upon 
earth, and upon the whole, that all the advantages that can 
poſſbly ariſe from the ſucceſs of his plan, cannot make u 
worth his while to undertake "Bf 
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able to counterbalance the extenſive and unrez 


{trained freedom of the People, it is able to exert 


that refiſting ſtrength which conſtantly keeps | 


increaſing in a ſuperior proportion to the force 
by which it is_oppoſed, that ballaſting power 
by which, in the midſt of boiſterous winds and 
gales, it recovers and rights _ the Veſſel 
of the State (a ). | 

It is from the Civil branch of its i Dice; the 
Crown derives that ſtrength by which it 
ſubdues even the Military power, and keeps it 
in a ſtate of ſubjection to the Laws unexampled 
in any other Country. It is from an happy ar- 
rangement of things, it derives that uninter- 
rupted ſteadineſs, that inviſible ſolidity, which 
procures to the Subject both ſo certain a pro- 
tection, and ſo extenſive a freedom. It is from 


the Nation, it receives the force with which it 


„ 


(a) There is a number of circumſtances in the Evgliſh 


Government which thoſe perſons who with for ſpeculative 
meliorations, ſuch as Parliamentary reform, or other changes' 
of a like kind, do not perhaps think of taking into conſidera 
tion. If ſo, they are, in their proceedings, in danger of 
meddling with a number of firings, the exiſtence of which 


they do not ſuſpect. While they only mean reformation. 


and improvement, they are in danger of removing the 
Taliſman on which the exiſtence of the Fabric depends, or, 


like King Ni/zs's daughter, of cutting off the fatal hain, 


with which the fate of the City is connefted, _, , 
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governs the Nation. Its reſources are, accord, 
and not compulſion, —free action, and not 2 
fear,—and it continues to reign through the - 
play, the ſtruggle, of the W N e of 
thoſe who Pay obedience to it (a). 
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CHAP. Xvi. 


How far the examples of Nations who have boft their 
| lber, are applicable to England. 


\VERY Government, thoſe Writers obſerve 
who have treated theſe ſubjects, contain- 
ing within itſelf the efficient cauſe of its 
ruin, a cauſe which is eſſentially connected with 
thoſe very circumſtances that had produced its 
proſperity, the advantages attending the Engliſh 
Government cannot therefore, according to theſe 
Writers, exempt it from that hidden defect 
which is ſecretly working i its ruin ; and M. de 
Monteſquieu, giving his opinion both on the 
effect and the cauſe, lays, „the Engliſh Con- 

Kitution will loſe its liberty, will periſh: 


i fo) Many eg ſatisfied with ſeeing the elevation and 
upper parts of a building, think it immaterial to give a look 
under ground, and notice the foundation. Thoſe Readers 
therefore who chooſe, may confider the long Chapter | 
that has juſt been concluded, as a kind of foreign digreſion, 
or parentheſis, in the courſe of the Work. wy 
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have expected from a Man of fo true a genius. 
When he ſpeaks of England, for inſtance, 
his obſervations are much too general: and 
though he had frequent opportunities of con- 
verſing with Men who had been perſonally 
concerned in the public affairs of this Coun- 
try, and he had been himſelf an eye-witneſs of 
the operations of the Engliſh Government, 
yet, when he attempts to deſcribe it, he ra- 


ther tells us what he conjeRtured than what 


ke ſaw. 


The examples he quotes, and the en of 


Aiſſolution which he affigns, particularly con- 

firm this obſervation. The Government of 
5 Rome, to ſpeak of the one which, having gra- 
dually, and as it were of itſelf, fallen to ruin, 
may afford matter for exact reaſoning, had no 


relation to that of England. The Roman 


People were not, in the latter ages of the Com- 
monwealth, a People of Citizens, but of Con- 
querors. Rome was not a State, but the head 
of a State. By the immenſity of its conqueſts, 
it came in time to be in a manner only an ac- 
ceſſory part of its own Empire. Its power 
became ſo great, that, after having conferred it, 


it was at length no longer able to reſume it: 
and from that moment it became itſelf ſub- 


jected to it, from the ſame reaſon that the Pro- 
vinces themſelves were ſo, 
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The fall of Rome, therefore, was an event 


peculiar to its ſituation; and the change of 


manners which accelerated this fall, had alſo 
an effect which it could not have had but in 
that ſame fituation. Men who had drawn to 


themſelves all the riches of the World, could 
no longer content themſelves with the ſupper- -, 


6 Fabricius, and the cottage of Cincinna- 


The People, who were maſters of all 


he corn of Sicily and Africa, were no longer 


obliged to plunder their neighbours for their's. 
All poſfible Enemies, beſides, being extermi- 
nated, Rome, whoſe power was military, be- 
came to be no longer an army ; and that was 
the æra of her corruption : if, indeed, we 
ought to give that name to what was the in- 
evitable conſequence of the nature of things. 
In a word, Rome was deſtined to loſe her 
Liberty when ſhe loſt her Empire; and ſhe 


was deſtined to loſe her Empire, whenever the 


ſhould begin to enjoy it. 

But England forms a Society founded: upon 
principles abſolutely different. All liberty, 
and power, are not accumulated as it were 


on one point, ſo as to leave, every where 


elſe, only ſlavery and miſery, conſequently 


only ſeeds of diviſion and ſecret animoſity. 


From the one end of the Iſland to the other 
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256 THE: CONSTITUTION 


che Gattic laws take place, and the Tame in⸗ 
the whole Nation, beſides, 


tereſts prevail: 
equally e concurs in the formation of the Go- 


vernment : : no part, therefore, has cauſe to 
fear that the other parts will ſuddenly ſupply 
the neceſſary forces to deſtroy its liberty ; and 
the whole have, of courſe, no occaſion for thoſe 
ferocious kinds of virtue which are indiſpenſa- 
bly neceffary to thoſe who, from the fituation 
in which they have brought themſelves, are 
continually expoſed to ſuch dangers, and after 


having invaded every thing, muſt abſtain from 
every thing. 


The fituation of 1 People of England, | 


therefore, eſſentially differs from that of the 
People of Rome. The form of the Engliſh 
Government does not differ leſs from that of 
the Roman Republic; and the great advan- 
tages it has over the latter for preſerving the 
Hberty of the. People from ruin, have been 
deſcribed at length in the courſe of this Work. 
Thus, for inſtance, the total ruin of the Ro- 
man Republic was principally brought about 
by the exorbitant power to which ſeveral of 1 its 


Citizens were ſucceſſively enabled to riſe. In 


the latter age of the Commonwealth, thoſe Ci- 
tizens went ſo far as to divide among them- 
ſelves the dominions of the Republic, in much 


the fame manner as they might have done lands 
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gatives it already poſſeſſes, ſuddenly. affume 
others, and at laſt openly make itſelf ab- 
ſolute. The important ' privilege of grant- 
ing to the Crown its neceſſary ſupplies, we 
have before obſerved, is veſted in the Nation: 
and how extenſive ſoever the prerogatives of a 

King of England may be, it conſtantly lies in 
the power of his People either to grant, or deny 
him, the-means of exerciſing them. 
This right poſſeſſed by the People of Eng- 
land, conſtitutes 'the great difference between 


” them, and all the other Nations that live un- 
der Monarchical Governments. It likewiſe 1 


gives them a great advantage over ſuch as are 
formed into Republican States, and confers 
on them a means of influencing the conduct 
of the Government, not only more effectual, 
but alſo (which is more in point to the ſub- 
ject of this Chapter) incomparably more laſt- 
ing and ſecure than thoſe reſerved to the 
People, 1 in the States we mention. . 
In thoſe States, the political rights which 
1 fall to the ſhare of the People, are 
thoſe of voting in general Aſſemblies, either 
when laws are to be enacted, or Magiſtrates 
to be elected. But as the advantages ariſing 
from theſe general rights of giving votes, 
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OF ENGLAND. ay 


are never very clearly aſcertained by the gene- 
rality” of the People, ſo neither are the conſe- 
quences attending particular forms or modes of 
giving theſe votes, generally and completely 
under ſtood. They accordingly never enter- 
| tain any ſtrong and conſtant preference for one 
method rather than another; and it hence al- 
ways proves but too eaſy a thing in Republican 
States, either by infidious propoſals made 
at particular times to the People, or by. well- 
contrived precedents, or other means, firſt to 
reduce their political privileges to mere cere- 
monies and forms, and at laſt, entirely to aboliſh 
them. 5 OE So nent ( 
Thus, in the Roman Republic, the mode' 
which was conſtantly in uſe for about one 
hundred and fifty years, of dividing the Ch 
tizens into Centuriæ when they gave their 
votes, reduced the right of the greater part 
of them, during that time, to little more 
than a ſhadow. After the mode of dividing 
them by T ribes had been introduced by the 
Tribunes, the bulk of the Citizens indeed 
were not, when it was uſed, under ſo great 
A diſadvantage as before ; but yet the great 
privileges exerciſed by the Magiſtrates f in all 
the public, aſſemblies, the power they al- 
ſumed of moving . the Citizens out of © one 
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1 Tribe into another, and 4 number of other 
g circumſtances, continued to render the rights 


of the Citizens more and more ineffectual; and 


in fact we do not find that when thoſe rights | 


were at laſt entirely taken from them, they ex- 


preſſed any very great degree of diſcontent, 


In Sweden (the former Government of 


which partook much of the Republican form) 


the right allotted to the People in the Govern- 


ment, was that of ſending Deputies to the 
General States of the Kingdom, who were to 
give their votes on the reſolutions that were to 
be taken in that Aſſembly. But the privilege | 


of the People of ſending ſuch Deputies was, 


in the firſt place, greatly diminiſhed by ſeveral 
efſential diſadvantages under which theſe De- | 
; puties were placed with reſpect to the Body, 
or Order, of the Nobles. The fame pri- 
vilege of the People was farther leſſened by 


their Deputies being deprived of the right of 


| freely, laying their different propoſals before 


the States, for their aſſent or difſent, and attri- 


buting the excluſive right of framing ſuch | 
propoſals, to a private Aſſembly which was 


called the Secret Committee, Again, the right 


allowed to the Order of the Nobles, of having 
„ number of Members in this Secret Com- 
mittee double to that. of all the other Or- 
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4 e together, wemdecctd. the rights of 
the People ſtill more- ineffe@ual:- At the laſt 
Revohation ttioſe rights we mention have been 
in a manzer taken from the. RR; Mt Shay 


preſerve them 7 i to mie 
But the ſituation of b affairs in England is 6: 
tally different. from that which we have juſt 
deſeribed-· The political rights of the People 
are inſeparably connected with the right of 
Property with a right which it is as difficult 
to invalidate by artifice, as it is dangerous to at- 
tack it by force, and which we fee. that the 
moſt arbitrary Kings; in the full career of 
their power, have never offered to violate with- 
out the greateſt precautions. A King of. Eng- 
land who would enflave his People; muſt be- 
gin with doing, for his firſt act, what all other 
Kings reſerve for the laſt; and he cannot at- 
tempt to deptive his Subjects of their political 
privileges, without declaring war againſt the 
whole Nation at the ſame time, and attacking 
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7a) I might have produced examples of a number of 
Republican States in which the People have been brought. 
at one time or other, to ſubmit to the loſs of their political 
privileges. In the Venetian Republic, for inſtance, the 
right, now excluſively veſted in a certain number of fa- 
milies, of enacting laws, and electing the Doge and other 
Magiſtrates, was originally veſted in the whole People. 
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every idiridusl at once in his moſt penmancis 
_ beſt underſtood intereſt; $9 
And that means poſſeſſed a dine People of 
Edplind, of influencing the conduct of the 
Government, is not only in a manner ſecure 
againſt any danger of being taken from them: 
it is moreover attended with another advan- 
tage of the greateſt 1 importance ; which 15 that 
of. conferring naturally, and as it were neceſ- 
ſarily, on thoſe to whom they truſt the care 
of their intereſts, the great privilege we have 
before deſcribed, of debating among themſelves 
* whatever queſtions they think conducive to the 
. good of their Conſtituents, and of framing 
whatever bills they think - Protects. and in what 


terms they chooſe. _ | 
This privilege of ſtarting new ſubjects of de- 


b and, in ſhort, of propounding in the 1 
buſineſs of legiſlation, which, in England, 1 
is allotted to the Repreſentatives of the 
People, ſets another capital difference between 1 
. the Engliſh Conſtitution, and the government of 5 
other free States, whether limited Monarchics 15 
or Commonwealths, and prevents that which, "2 
in thoſe States, proves a moſt effectual means tl 


of ſubverting the laws favourable to public li- 
berty: 1 mean the undermining of theſe laws 
by the precedents and artful practices of thoſe 
who. are. inveſted with the Executive Power in 
the Government. 
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In the 3 we mention, the aflive ſhare, or 
the buſineſs of propounding, | in legiſlation, being 
ever alloted to thoſe perſons who are inveſted 
with the Executive authority, they not only poſ- 
ſeſs a general power, by means of inſidious and 
well timed propoſals made to the People, of 
getting thoſe laws repealed which ſet bounds 
to their authority; but when they « do not choofe 
openly to diſcover their wiſhes in that reſpect, 
or perhaps even fear to fail in the attempt, they 
have another reſource, which, though flower in 
its operation, is not leſs dal” in the iſſue. 
They neglect to execute thoſe laws which they 
diſlike, of deny the beriefit of them to the ſe- 
parate ſtraggling individuals who claim then, 
and in ſhort introduce practices that are directly 
| derogatory to them. Theſe practices in a 
courſe of time become reſpectable Uſes, and at 
length obtain the force of Lau d 
The People, even where they are allowed a 
ſhare ! in legiſlation, being ever paſſive in the ex- 
erciſe of it, have no opportunities of framing 
new proviſions by which to remove theſe ſpu- 
rious practices or regulations, and declate what. 
the law in reality is. The only reſ6urte of the 
Citizens, in ſuch a-ſtate of things, is either to 
be perpetually cavilling, or openly to oppoſe: 
and always exerting themſelves, either too ſoon, 
or too late, they cannot come forth to defend 
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A 
* 


Wel bit: without Whrthg th chatge, 
either of diſaffection, or of rebellion. 
And while the whole claſs of Politicians, who 
are conſtantly alluding to the uſual forms of 
limited Governments, agree in deciding that 
freedom, when once loſt, cannot be reco- 
vered (a), it happens that the maxim Principiis 
oha, which they look upon as the ſafeguard of 
| liberty, and which they accordingly never ceaſe 
to recommend, beſides its requiring a degree 
of watchfulneſs incompatible with the fituation 
of the People, is in a manner impracticable. 
But the operation of preferring grievances, 
which i in other Governments ; is a conſtant fore- 
runner of public commotions, that of framing 
new law remedies, which 1s ſo jealouſſy ſecured 
to the Ruling power in the State, are, in Eng- 
land, the conſtitutional and appropriated offices 
of the. Repreſentatives of the People. 
| How long ſoever the People may have re- 
Mmained in a ſtate of ſupineneſs as to their moſt 
valuable intereſts, Whatever may have been 
the neglect and even the errers of their Re- 
preſentatives, the inſtant the latter come either 
to ſee theſe errors, or to have a ſenſe of their 
er, *r proceed, by means of the privilege 


2: 
(a). 46 ve free Nations, remember this maxim: Free- 


„ dom may be acquired, but it cannot be recovered.” of 
Roufſeau's Social Compact, Chap. VIII. 
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we mention, to ſet afide thoſe abuſes or prac- 


| tices which, during the preceding years, had 
become to hold the place of the laws. To 
how low ſoever a ſtate public liberty may happen 
to be reduced, they take it where they find it, 
lead it back through the ſame path, and to the 
fame point, from which it had been compelled 
to retreat; and the Ruling power, whatever its 
uſurpations may have been, how far ſoever it 
may have overflowed its banks, is ever brought 
back to its old limits. . 
To the exertions of the privilege we men- 
tion, were owing the frequent confirmations 
and elucidations of the Great Charter that took 
place in different reigns. By means of the 


ſame privilege the Act was repealed, without 
public commotion, which had enacted that the 


King's proclamations ſhould have the force of 
law: by this Act public liberty ſeemed to 
be irretrievably loſt; and the Parliament who 
paſſed it, ſeemed to have done what the Daniſh 
Nation did about a century afterwards, The 
ſame privilege procured the peaceable abolition 
of the Court of Star Chamber: a Court which, 
though in itſelf illegal, had grown to be fo re- 
ſpected through the length of time it had been 


ſuffered to exiſt, that it ſeemed to have for exet 
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| fixed and rivetted the unlawful Snthotity i it 
conferred on the Crown By the ſame means 
the power was ſet aſide which the Privy Coun- 
cil had affumed of impriſoning the Subject 


without admitting to bail, and even mentioning 


any cauſe: this power was in the firſt inſtance 
declared illegal by the Petition of Right; and 
the attempts of both the Crown and the Judges 
to invalidate this declaration by introducing, or 
maintaining, practices that were derogatory to 
it, were as often obviated, in a Peaceable man- 
ner, by freſh declarations, and, in the end, 5 
bu celebrated Haheas 99855 Act Wo.” 


(a) The caſe of the General Warrants may „ alſo be 


mentioned as an inſtance. The iſſuing of ſuch Warrants, 


with the name of the perſons to be arreſted left blank, 


was a practice that had been followed in the Secretaries of 


State's office for above ſixty years. In a Government 
differently conllituted, that is, in a Government in which 


che Magiſtrates, or Executive power, ſhould have been 


poſſeſſed of the Key. of Legiſlation, it is difficult to ſay how 
the conteſt. might have been terminated: theſe Magiftrates 
would have been but indifferently inclined to frame and 


bring forth a declaration by which to abridge their aſſumed 


authority. In the Republic of Geneva, the Magiſtracy, 
inſtead of reſcinding the judgment againſt M. Rouſſeau, of 

hich the Citizens complained, had rather openly to avow 
4. 5 maxim, that flanding Uſes were valid derogations to 


the written Law, and ought to ſuperſede i it. This rendered 


the clamour more violent than before. 


i 
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1 Ad 1 ſhall take this opportunity to make 


the Reader obſerve, in general, how the dif- 


ferent parts of the Engliſh Government mu- 
tually aſſiſt and ſupport each other. It is be- 


cauſe * the whole Executive authority 1 in "the 


State is veſted in the Crown, that the Peop ple 
may without danger delegate the care of their 


liberty to Repreſentatives :—it is becauſe they 


ſhare in the Government only through theſe 
Repreſentatives, that they are enabled to poſſeſs 
the great advantage ariſing from framing and 
propoſing new laws: but for this purpoſe, it is 
again abſolutely neceſſary that the Crozn, that 


is to ſay, a Veto of extraordinary power, ſhould . 


exiſt in the State. 


It is, on the other band, decmifh oa balazce 


of the People is placed in the right of granting: 
to the Crown its neceſſary ſupplies, that the 
latter may, without danger, be intruſted with 


the great authority we mention; and that the 


üghe; for inſtance, which is veſted in it of 
judging of the proper time for calling and dif: 


ſolving Parliaments, (a right abſolutely neceſs 


fry to its preſervation) may exiſt without pro- 
ducing ipſo fafto, the ruin of public Liberty. 


N 
* 


2 Fa. 
» SITE 


* * 1 5 * N - FA 
+ "RC - * 4.4 . 8 "1% — > 


- 


D: © #7 


The moſt ſingular Government upon Earth, and 
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vidual, was in danger of total. deſtruction, 
when Bartholomew Columbus was on his paſ. 


8 ſage to. Englapd, to, teach Henry the Seventh. 


the way to Mexico and Peru N 
As a goneluſion of this ſubje& (which might 
open. a field for ſpeculations without end) 
I ſhall take notice of an adyantage peculiar to 


the Engliſh. Government, and. which, more 


than any other we could, mention, muſt con- 


tribute to its duration, All the political paſ- 


ions of Mankind; if we attend to it, are fatis- 


ſied and provided for in the Engliſſi Govern- 
ment; and whether we look at the Monarchical, 


or the Ariſtocratical, or the E Demoeratical part 
of it, we find all thoſe powers already ſettled | 


in it in a regular manner, which have an un- 
: avoidable tendency to ariſe at one time or r other, 


Ing been the effect of a lucky concurrence of 
fortunate circumſtances, had been eſtabliſhed 


15 all human Sgciet ies. 
If we could for an nn * far the 
Englich form of Government, inſtead of hav- 


from a ſettled plan by a Man who had diſ- 


Fo ered, beforehand apd by reaſoning, all thoſe 


01 As. affairs are FRET in, England, the diſſolution 
of a Parliament on the part of the Crown, is no more 
than an appeal either to the People themſclyes, or tg 


* S 


ap IRS Rod Com 
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ea reſulting cram] it 1 we now vr 
ceive from experience, and had undertaken to 
point them out to other Men capable of judg⸗ 
ing of what he ſaid to them, the following is, 
moſt likely, the manner in Which he would 
have expreſſed himſelt. 5 
Nothing is more chimerical, he . 
:  faid, than a ſlate either. of total equality, on 
total liberty, amongſt Mankind. In all fo+ 
« cieties of Men, ſome Power will neceſſarilß 
Lariſe. This Power, after gradually becaming 
* confined to a ſmaller number of perſons, will, 
by a like neceffity, at laſt fall into the hands 
of a fingle Leader; and theſe two effects (of 
which you may ſee conſtant examples in Hiſ- 
© tory) ariſing from the ambition of the one 
hatt of Mankind, and from the various affec- 
tions and paſſions of the other, are mw: 
ly unavoidable.  _ n 
Let us, therefore, admit this 0 at once, 
£ aeg it is impoſſible to avoid it. Let us, of 
* ourſelyes, eſtabliſh a Chief among us, fince 
«we muſt, ſome time or other, ſubmit to one: 
* we ſhall by this means effectually prevent 
the conflicts that would ariſe among the 
© competitors for that ſtation. But let us, 
* above all, eſtabliſy him ſingle; leſt, after 
£ ſucceſſively: raiſing himſelf on the ruins of 
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Vis Rivals, fs ſhould finally eftabliſh him: 
e ſelf Whether we will or not, and through a 
* train of the moſt diſadyantageous incidents. 
Let us even give him every thing we can 
©; poſſibly give without endangering our ſe- 
© curity. Let us call him our Sovereign; let 
en make him confider the State as being his 
© own patrimony ; let us grant him, in ſhort, 
© ſuch” perſonal privileges as none of us can 
lever hope to rival him in, and we ſhall find 
© thoſe things which we were at firſt inclined 
to conſider as a great evil, will be in reality 
2 a ſource of advantages to the Community. 
© We ſhall be the better able to ſet bounds to 
© that: Power which we ſhall have thus aſcer- 
© tained and fixed in one place. We ſhall have 
the more intereſted the Man whom we ſhal! 
© have.putian poſſeſſion of fo. many advantages, 
© in the faithful diſcharge of his duty, And we 
 < ſhall have thus procured for each of us, a 
© powerful protector at home, and for the 
© whole. Community, a defender againſt fo- 
© reign enemies, ſuperior to all pms, Fun- 
( tation of betraying his Countr. 
© You may alſo have obſerved, (he would 
; Nas rates that in all States, there naturally 
_ © ariſes' around the perſon, or perſons, who are 
' inveſted with the public power, a claſs of 


HGF ENGLAND.” 491 


Men, Who, without biing any actual ſhare 
ein that power, yet partake of its luſtre: who; 


pretending to be diſtinguiſhed from the reſt 
« of the Community, do, from that very cir- 


cCcumſtance, become diſtinguiſhed from it: 


and this diſtinction, though only ma: ter oß 


* opinion, and at firſt thus ſurreptitiouſly'ob- 
« tained, yet may become in time the ſource of 
| 6 1 Reer di 
Let us therefore regulate this avi which 


© we cannot entirely prevent. Let us eſtabliſh 


*this claſs of Men who would otherwiſe grow 


up among us without our knowledge, and 


gradually acquire the moſt pernicious privi- 
 leges. Let us grant them ai lens that are 
viſible and clearly aſcertained : their nature 
© will, by this means, be the better underſtood; 


'and they will of courſe, be much leſs likely 


to become dangerous. By this means: alſo, 


* we ſhall preclude all other perſons from the 


' hopes of uſurping them. As, to pretend to 
diſtinctions can thenceforward be no longer 


1 title to obtain them, every one who ſhall 


© not be expreſsly included in their number, 
muſt continue to confeſs himſelf one of the 


People; and juſt as we ſaid before, let us 
chuſe ourſelves one Maſter that we may nob 


f have fifty, ſo let us again ſay here, let vg 
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c eſtub throws akdend Lords, that we may 
"> « abt have ten thouſand Nobles, 

ZBeſides, our pride will better reconcile 
< itſelf to a ſuperiority which it will no longer 
e think of diſputing. | Nay, as they will them. 


<ſelves fee us to be before-hand in acknow. 


<ledging it, they will think themſelves under 
no neceſſity of being inſolent to furniſh us 2 
© proof of it. Secure as to their privileges, all 
© violent meaſures on their part for main- 
* taining, and at laſt perhaps extending them, 
will be prevented: they will never combine 
© together with any degree of vehemence, but 
© when ww, coma have cauſe to think them- 
_ © ſelves in dangag; and by having, made them 
_ ©indifputably. great Men, we ſhall have a 
Chance of often ſeeing them behave like 1 110+ 
6 deſt and virtuous Citizens. 
In fine, by being united in a regular Af, 
* ſembly, they will form an intermediate Body 
in the State, that is to r a very uſeful part 
2 of the Government. 


III is alſo ors our Longer would 


0 Farther add, that We, the People, ſhould 


have an influence upon the Government: it is 


e;neceſſary for our own ſecurity; it is no 


e leſs neceſſary for the ſecurity of the Govern- 


ment itſelf. But experience muſt have 
taught yqu, at the ſame time, that a great 
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body ok Men cannot af; without being, 
though they are not aware of it, the inſttu- 


ments of the defigns of à fmall number 


« of perſons; and that the power of the Peo- 
ple is never any thing but the power of 2 
© few Leaders, Who (though it may be impot- 


ſible to tell When, or how) have found means 


© to ſecure to nee ogy direCtion of”! its 
* exerciſe. 

Let us, therefore, be als teforchand with 
this other inconvenience. | Let us effect 
« openly what would, otherwiſe, take place 
in ſecret. Let us intruſt our power, before 
© it be taken from us by addreſs. Thoſe whom 
© we mall have expreſsly made the depofitaries 


© of it, being freed from any anxious care 


about ſupporting themſelves, will have no 


object but to render it uſeful. They will 


* ſtand in awe of us the more, becauſe they 
© will know that they have not impoſed upon 
© us: and inſtead of a ſmall number of Leaders, 


© who would imagine they derive their whole 


importance from their own. dexterity, we 
* ſhall have expreſs and acknowledged Re. 


pteſentatives, who will be accountable to us ; 


for the evils of the State. 1 
But above all, by forming our Govern- 
ment with a ſmall number of perſons, we ſhall 
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© prevent any diſorder that may take place iy 
Lit, from ever becoming dangerouſly exten. 


« fixe.,, Nay, more, we ſhall render it capable 


of ineſtimable combinations, and reſources, 


which would be. utterly; impoſſible in that 


4 Government of all, which never can be 95 


8 * thing but uproar and confuſion. 

In ſhort, by expreſsly diveſiing . 
« © of x power of which we ſhould, at beſt, 
£ have only an apparent enjoyment, we ſhall 
« be intitled to make conditions for ourſelves : 


1 we will inſiſt that our liberty be augmented; 


2 We will, above all, reſerve to ourſelves the 


c right of watching and cenſuring that admi- 
« niſtration which will have been eſtabliſhed | 


« by our own tonſent. We ſhall the better 


« ſee its faults, becauſe we ſhall. be only. Specta- 


: 
C tors of it; we ſhall correct them the better, 


« becauſe we ſhall not have perſonally concurred i 


(F in its operations (a).“ 


** b 


"(@) He might have added.“ r we will not eek 


6 to counteract nature, but rather to follow it, we ſhall 
be able to procure ourſelves a mild Legiſlation. 


KL Let us not be without cauſe afraid of the power of 
© one Man: we ſhall have no need either of a Tarpeian 


44 rock, or of a Council of Ten. Having expreſly 
* allowed to the People a liberty to enquire into the 
. conduct of Government, and to endeavour to cor- 
rech it, we ſhall need neither State-priſons, nor lee 


2 Informers.” 


i 


* 
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55 Wa Eogliſh Conſtitution being founded upon 

ſuch principles as thoſe we have juſt deſcribed; 
no true compariſon can be made between it, 
and the Governments of any other States; 
and ſince it evidently inſures, not only the li- 
berty, but the general ſatisfaction in all re- 
ſpects, of thoſe who are ſubject to it, in a mueli 
greater degree than any other Government 
ever did, this conſideration alone affords ſuf- 
ficient ground to conclude, | without looking 
farther, that it is alſo more el to. be pre 
ues. from ruin. F 

And indeed we may fas FIR . 

manner in which i it has been maintained in the 
midſt of ſuch general commotions as ſeemed 
unavoidably to prepare its deſtruction. It roſe i 
again, we ſee, after the wars between Henry 1 
the Third and his Barons; alter the uſurpation 1 9 | 
of Henry the Fourth; and after the long and 
bloody. contentions between the Houſes of 
Vork and | Lancaſter. Nay, though totally 
deſtroyed in appearance after the fall of 
Charles the Firſt, and though the greateſt et- 
forts had been made to eſtabliſh another form 
of government in its ſtead, yet, no ſooner Was 
Charles the Second called over, than the GON: 
ſtitution was re-eſtabliſhed upon all its ancion 
foundations, . | 
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— h has not happened at 

one time, may happen at another, future 
Revolutions (events which no form of Go- 
vernment can totally prevent) may perhaps 
end in a different manner from that in which 

paſt ones have been terminated. New com 
binations may poſſibly take place among the 
then ruling Powers of the State, of ſuch a2 
nature as to prevent the Conſtitution, when 


peace ſhall be reſtored to the Nation, from ſet- 


tling again upon its ancient and genuine foun- 
dations; and it would certainly be a very bold 
aſſertion to deeide, that both the outward 
form, and the true ſpirit of the Engliſh Go- 


vernment, would again be preſerved from 


deſtruction, if the ſame dangers to. which they 
have in former times been expdſed, ſhould 
again happen to take place. 
Nay, ſuch fatal changes as thoſe we men- 
tion, may be introduced even in quiet times, or 
at leaſt, by means in appearance peaceable and 
conftitutional. Advantages, for inſtance, may 
be taken by particular factions, either of the 
feeble temper, or of the miſcondu@, of ſome 
future King. Temporary prepoſſeſfions of the 
People may be made uſe of, to make them con- 
our in doing what will prove afterwards the 
ruin of their own liberty. Plans of apparent 
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improvement in the Conſtitution, forwarded 
by Men who, though with good intentions, 
| ſhall proceed without a due knowledge of the 
true principles and foundations of Govern- 
ment, may produce effects quite contrary to 
thoſe which were deſigned, and in reality pre- 
pare its ruin (a). The Crown, on the other 
hand, may, by the acquiſition of foreign do- 
minions, acquire a fatal independency on the 
People: and if, without entering into any 
farther maar on this ſubject, I were re- 


(a) Inſtead of 1 for the principles of Politics 
in their true ſources, that is to ſay, in the nature of 
the affections of Mankind, and of thoſe ſeeret ties by 
which they are united together in a ſtate of Society, 
Men have treated that ſcience in the ſame manner as 
they did natural Philoſophy in the times of Ariſtotle, 
continually recurring to occult cauſes and principles, 
from which no uſeful conſequence could be drawn, 
Thus, in order to ground particular aſſertions, they 
have much uſed the word Conſtitution, in a perſonal 
ſenſe, the Conſtitution loves, the Conſtitution forbids, 
and the like. At other times, they have had recourſe 
to Luxury, in order to explain certain events; and at 
others, to a ſtill more occult cauſe, which they have 
called Corruption : and abundance of compariſons 
drawn from the human Body, have been alſo uſed for 
the ſame purpoſes: continual inſtances of ſuch defective 
arguments and conſiderations occur in the Works of M. 
de Monte/quieu; though a man of ſo much genius, and 
from whoſe writings ſo much information is nevertheleſs 
to be derived. Nor is it only the obſcurity of the 
; N k 
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- quired to point out the principal events which 
would, if they were ever to happen, prove im- 


mediately the ruin of the Engliſh Government, 


I would ſay, — The Engliſh Government will 
be no more, either when the Crown ſhall become 
independent on the Nation for its ſupplies, or 


when the Repreſentatives of the People ſhall 
begin to ſhare in the Executive authority (/. 


— 9 - * 


CHAP. XIX. 


4 2 additional thoughts on the attempts that may 


at particular times may be made to abridge the 
power of the Crown, aud on ſome of Lhe dangers 
bc ch fuch attempts may be attended. 


HE power of the Crown is ſupported by 
deeper, and more numerous, roots, than. 
the generality of people are aware of, as has 


writings of Politicians, and the impoſſibility of applying 
their ſpeculative DoGrines to practical uſes, which prove 
that ſome peculiar and uncommon difficulties lie in the way 
of the inveſtigation of political traths ; but the remark- 
able perplexity which Men in general, even the ableſt, 


labour under when they attempt to deſcant and argue 


upon abſtract queſtions in politics, alſo juſtifies this ob- 
+ ſervation, and proves that the true firſt principles of this 
Science, whatever they are, lie deep both 1 in 1 the haman 
feelings, and underſtanding. 


la) And if at any time, any dangerous changes were 
* take place in the Engliſh Conſtitution, the perni- 
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been obſerved in a former Chapter ; and there 
is no cauſe anxiouſly to fear that the wreſting 
any capital branch of its prerogative, may be 
effected, in common peaceable times, by the 

mere theoretical ſpeculations of Politicians. 
However, it is not equally impracticable that 

ſome event of the kind we mention, may be 
brought about through a conjunction of ſeveral 
circumſtances. Advantage may, in the firſt 
place, be taken of the minority, or even alſo 
the inexperience or the errors, of the perſon - 
inveſted with the kingly authority. Of this 
a remarkable inſtance happened under the reign 
of King George the Firſt, while that Bill, by 
which the number of Peers was in future to be 
limited to a certain number, was under conſider- | 
tion in the Houſe of Commons, to whom i it had 
been ſent from that of the Lords, where it had 
been paſſed. So unacquainted was the King at 
that time with his own intereſt, and with the 
conſtitution of that Government 8 which he 
was come to preſide, that having been per- 
ſuaded by that party who wiſhed ſucceſs to the 
Bill, that the objection made againſt f it by the 
Houſe of Commons, was only owing to an 


n they entertained of the Bill being diſc 


cious tendency of which the People were not able at firſt 

to diſcover, reſtrictions on the Liberty of the Preſs, and 

en the Power of Juries, will give them the firſt information, 
K k 2 
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agreeable to him, that he Was prevailed upon 
to ſend a meſſage to them, to let them know 
that ſuch an opinion was ill-grounded, and 
that ſhould the Bill paſs in their Houſe, it 
would meet with his aſſent [o). Conſidering 
the prodigious importance of the conſequences 
of ſuch a Bill, the fact is certainly very re- 
markable %%. 
Wich thoſe perſonal diſadvantages ber 
which the Sovereign may lie for defending 
his authority, other cauſes of difficulty may 
concur :—ſuch as popular diſcontents of long 
_ continuance in regard to certain particular 
abuſes of influence or authority. The gene- 
rality of the Public bent, at that time, both 
upon temedying the abuſes that are complained 
of, and preventing the like from taking place 
in future, will perhaps wiſh to ſee that branch 
of the prerogative which gave riſe to them, 
taken from the Crown : a general diſpoſition 
to applaud ſuch a meaſure, if effected, will 
be manifeſted from all quarters; and at the 
fame time Men may not be aware that the only 
material conſequence that may ariſe from de- 
priving the Crown of that branch of power 


(a) See the Collection of b Debates ; ; 1 do 
not remember exactly what Volume. 
This Bill has been mentioned i in n page 398. 
7 2 | 
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which has cauſed the public complaints, will 


perhaps be the having tranſpoſed that branch 


of power from its former ſeat to another, and 


having trufted it to new hands, which will be 


ſtill more likely to abuſe it than thoſe 1 in hien 
it was formerly lodged. PASO! 
In general, it may be laid down as a maxim, 


that Power, under any form of Government, 
muſt exiſt, and be truſted ſomewhere, If the 


Conſtitution does not admit of a King, the go- 
verning authority is lodged in the hands of Ma- 
Siſtrates. If the Government, at the ſame 


time it is a limited one, bears a Monarchical 
form, thoſe ſhares of power that are re- 


trenched from the King's prerogative, moſt 


likely continue to ſubſiſt, and are veſted in a 
Senate, or Aſſembly of great Men under ſome 


other name of the like kind, 


Thus, in the Kingdom of Sweden, which, 


having been a limited Monarchy, may ſupply 


examples very applicable to the Government 


of this Country, we find that the power of con- 
voking the General States (or Parliament) of 
that Kingdom, had been taken from the Crown; 


but at the ſame time we alſo find that the Swe- 


diſh Senators had inyeſted themſelves with that 
_ eſſential branch of power which the Crown 
had loſt, —T mean here to ſpeak of the Govern- 
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ment of Sueden, as it flood before the! laſt re- 
volution, _ | 
The power of the Swediſh. N to 5 | 
offices and employments, had been alſo very 
much abridged. But what was wanting to the 
power of the King, the Senate enjoyed; it had 
the nomination of three perſons for every vacant 
office, out of whom the king was to chooſe one. 
The king of Sweden had but a limited 
power in regard to pardoning offenders; but 
the Senate likewiſe poſſeſſed what was wanting 
to that branch of his prerogative; and it ap- 
pointed two perſons without the conſent of 
whom the Kin g could not remit the e 
of any offence, 
The King of Eule ow an excluſive power 
in regard to foreign affairs, war, peace, trea- 
ties; — in all that relates to military affairs; he. 
has the diſpoſal of the exiſting army, of the 
fleet, &c. The King of Sweden had no ſuch 
extenſive powers; but they! neyertheleſs exiſted: 
every thing relating to the above mentioned 
objects was tranſacted in the Aſſembly of the 
Senate; the majority decided; the King was 
obliged to ſubmit to it; and his only privilege 
conſiſted in his vote being accounted two (a): | 


00 The Swediſh Senate was uſually compoſed of 
rasen Members. In regand 19 affairg of fmalle 


I» 
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If we purſue farther our enquiry on'the ſub- 
ject, we ſhall find that the King of Sweden 
could not raiſe whom he pleaſed to the office of 
Senator, as the King of England can, in regard 
to the office of member of the Privy Council ; 
but the Swediſh States, in the Aſſembly of 
whom the Nobility enjoyed moſt capital ad- 
vantages, poſſeſſed a ſhare of the power we 
mention, in conjunction with the King; and 


in caſes of vacancies in the Senate, they elected 


moment, they formed themſelves into two diviſions : 
in either of theſe when they did ſit, the preſence of 
ſeven Members was required for the effectual tranſacting 
of buſineſs: in affairs of importance, the aſſembly was 
formed of the whole Senate; and the preſence of ten 
Members was required to give force to the reſo- 


lations. When the King could not, or would not, 


take his ſeat, the Senate proceeded nevertheleſs, and 
the majority continued to be equally deciſive. 

As the Royal Seal was neceſſary for putting in exe- 
cution the reſolutions of the Senate, King Adolphus 
Frederic, father to the preſent King, tried by refuſing 
to lend the ſame, to procure that power which he had 
not by his ſuffrage, and to ſtop the proceedings of the 
Senate. Great debates, in conſequence of that pre- 
tenſion, aroſe, and continued for a while; but, at laſt, 


in the year 1756, the King was over-ruled by the Se- 
nate, who ordered a ſeal to be made, that was named | 
the King's Seal, which they affixed to their official re- 


ſolutions, when the King refuſed to lend his own, 
K k 4 
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504 THE CONSTITUTION 
three perſons, out of whom the King was to 


return one. 

The King of England may, at all times, 
deprive his Miniſters of their employments. 
The King of Sweden could remove no Man 
from his gs ge but the States enjoyed the 
power that had been denied to the King; 
and they might deprive of their places both 


the Senators, and thoſe perſons 1 in general Who 


had a ſhare | in the Adminiſtration, 

The King of England has the power of 
diſſolving, or keeping aſſembled as long as 
he pleaſes, his Parliament, The King of 
Sweden had not that power ; - but the States 
might, of themſelves, prolong their duration 
as they thought proper. 

Thoſe perſons who think that the preroga- 
tive of a King cannot be too much abridged, . 
and that Pawer loſes all its influence on the 
diſpoſitions and views of thoſe who poſſeſs it, 
according to the kind of name uſed to expreſs 
thoſe offices by which it is conferred, may be 
ſatisfied, no doubt, to behold thoſe branches 
of power that were taken from a King, diſtri- 
buted to ſeveral Bodies, and ſhared in by the 
Repreſentatives of the People ; but thoſe who 
think that Power, when parcelled and diffuſed, 
is never ſo well repreſſed and regulated as 
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when it is confined to a ſole indiviſible ſeat, 
that keeps the Nation united and awake,— 
thoſe who know that, names by no means alter- 
ing the intrinfic nature of things, the Repreſen- 
tatives of the People, as ſoon as they are veſted 
with independent authority, become ipſo facto 

its Maſters, —thoſe perſons, I ſay, will not think 
it a very happy regulation in the former Conſti- 


tution of Sweden, to have deprived the King 


of prerogatives formerly attached to his office, 
in order to veſt the ſame either in a Senate, 
or in the Deputies of the People, and thus to 
have truſted with a ſhare in the exerciſe of the 
public power, thoſe very Men whoſe Conſti- 


tutional office ſhould have been to watch and 


reſtrain it. 


To the indivifibility of PE governing autho- 
rity in England, 


riſes as a neceſſary conſequence, the liberty en- 
joyed by all ranks of ſubjects. This obſervation 
has been infiſted upon at length in the courſe 


of this Work. The ſhorteſt reflection on the 


frame of the human heart, ſuffices to convince 


us of its truth, and at the ſame time mani- 
feſts the danger that would reſult from making 
any changes in the form of the exiſting Go- 


the community of intereſt 
which takes place among all orders of Men, is 
owing ; and from this community of intereſt 


pe # 45, 
— — 2 — 2 2 — 4 r LIES _—_— 2 ELITES py ne — 2 
= As — . 2 E 2 rg” R * 7 ry 5 * p — ” 22 
A 1 2 — tes oe ge — 26S. 2 — e ge _— — — — Sh hat #6 4 2 23. 
223 * 2 . FS 1 * * r . 3 — 1 8 N — — — 2 py $ 


POO 
. — * - 


— 
r We 


— — ate 
py * - 8 ” 2 1 6 * — y be — — — 3 wy — —— 752 —— 2 
— e Ivy Bb Is bY SEL Ae I Ca 7 rar, AX « £ ? A 2 nt TIRE EN $a FAERIE, . 2 K2 S 2 1 Maw 
22 — — * . — rr A r T - 4 X — — — pRa- ” * = * NN 4 — * 0 2 0 1 - 6 2 1 
„ TL RE Cr pee, . . 2 agg wo hr gd” *Y F . e A P — SP N 


— 


2 


— 
— r 2 0 8 2 DEE? R IR IC * ob = — 32 * —— — 
mw 7 2 — — 922 - * — 4 us, — 
r > ay — & — 2 —— 2 £ — 
> * 2 » om - Of Lo - IRR. 
8 — b — — ror 2 — 2 * 
—— Ns — 7 - — o — 
— 


3 — — 
bs — # Wi. — ov 


DD I ET , = 
— 1 — — — 8 


— 


ET III 
Di des Be right 


2 3 
Eel SETS 


2. . - — 
— _ DU da ple ey cows 4 Its —— — — 8 —— — — — = — — 24 
-' 2 — — . Py — 
— . ae wv re — — TIES” . ———— — — — e Ns ns 
- Rs - -. 2 . %. 7 — — ＋ — — — 
rr . ATCC nn — 2 * 5 2. 2 — r 
W re ety rr mages y 8 4 
— — A 2 . - 


= EE < dE ao 


Cater nc... 
— * — * — "TI 
, WW - - "2 — 
— _ AC Ds, We 
— — 2 . — "ap 
4 1 L a s 


* * P FAR a . „„ bbb Kr N rt q 
— - 1 2 wo S —2 pes — B — — nate 8 — 8 
5 4 - = = 2 bs . 7 os 2 y 8 8 r 1 
8 » —_—" IM r e a — vi Tran - Iu OI MEG En th PIT EY nfs — — 
7 + 4 * PEI 6 4 ” r R — ea id. A a we —ä 2 — — n, mn ,y 9 
. Sat 9 — fy : — a 5 * 1 


506 THE CONSTITUTION 


vernment by which this general community 
of intereſt might be leſſened, —unleſs we are 
at the ſame time alſo determined to believe, that 
partial Nature forms Men in this Ifland, of 


quite other ſtuff than the ſelfiſh and ambitious 


one of which ſhe ever made them in other 
Countries (a). 


(% Such regulations as may capitally affect, through 
their conſequenees, the equipoiſe of a Government, may 
be brought about, even though the promoters themſelves 
of thoſe regulations, are not aware of their tende acy. 
At the time the Bill was paſſed in the laſt century, by 
which it was enacted that the Crown ſhould give up its 
prerogative of diſſolving the Parliament then fitting, the 
generality of People had no thought of the calamitous 


conſequences that were to follow: very far from it. 


The King himſelf certainly felt no very great apprehen- 
ſion on that account; elſe. he would not have given his 


aſſent: and the Commons themſelves, it appears, had but 
very faint notions of the capital changes which the Bil! 


would ſpeedily effect in their political ſituation. 

When the Crown of Sweden was, in the firſt inſtance, 
ſtripped of all the different prerogatives we have men- 
tioned, it does not appear that thoſe meaſures were ef- 
fected by ſudden, open proviſions for that purpoſe : 
it is very probable they had been prepared by indirect 
regulations formerly made, the whole tendency of which 
ſcarcely any body anz could foreſee at the time they 
were framed, | 


When the Bill was: in agitation, this has been men- 


tioned in page 398, and 438, by which the Houſe of Peers 
was in future to be limited to a certain unmber that was 
not to be exceeded, the great conſtitutional conſequences 


| 
. att Ia. a 
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But paſt experience does not by any means 
allow us to entertain ſo bn an opinion. 


of the Bill 1 were ec attended to by any body. The 
King himſelf certainly ſaw no harm in it, ſince he ſent 


an open meſſage to promote the paſſing of it: a mea- 


ſure which I cannot ſay how far it was in itſelf regular. 
The Bill was, it appears, generally approved out of doors. 


Its fate was for a long time doubtful in the Houſe of 
Commons ; nor did they acquire any glory with the bulk 


of the People by finally rejecting it: and Judge Blackſtone, 
as I find in his Commentaries; does not ſeem to have 


thought much of the Bill and its being rejected, as he 


only obſerves that the Commons *© wiſhed to keep the 
« door of the Houſe of Lords as open as poſlible,” Vet, 
no Bill of greater conſtitutional importance was ever agi- 
tated in Parliament; ſince the conſequences of its be- 


ing paſſed; would have been the freeing the Houſe of 


Lords, both in their Judicial and Legiſlative capacities, 


from all conſtitutional check whatever, either from the 


Crown, or the Nation, Nay, it is not to be doubted 
they. would have acquired, in time, the right of electing 
their own Members : though it would be uſeleſs to point 


out here by what, ſeries of intermediate events the mea- 


ſure might have been brought about, Whether there 
exiſted any actual project of this kind, among the firſt 
framers of the Bill, does not apppear: but a certain 
number of the Members of the Houſe we mention, would 
have thought of it ſoon enough, if the Bill in queſtion 
had been enacted into a law;. and they would certainly 
have met with ſucceſs, had they been but contented to 
wait, and had they taken time. Other equally important 
changes in the ſubſtance, and perhaps the outward form, 
ot the Government, would have followed. 
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The perufal of the Hiſtory of this Country will 
ſhew us, that the care of its Legiſlators for the 
welfare of the ſubject, always kept pace with the 
exigencies of their own fituation. When, thro' 
the minority, or eaſy temper of the reigning 
Prince, or other circumſtances, the dread 
of a ſuperior Power began to be overlooked, 
the public cauſe was immediately deſerted in a 
greater or leſs degree, and purſuit after private 
Influence and lucrative offices took the place of 
patriotiſm. When, under the reign of Charles 
the Firſt, the authority of the Crown was for a 
while utterly annihilated, thoſe very Men who, 
till then, had talked of nothing but Magna 
Charta and Liberty, inftantly endeavoured 
openly to trample both under foot. 

Since the time we mention, the former Con- 
ſtitution of the Government having been re- 
ſtored, the great outlines of public liberty have 
indeed been warmly and ſeriouſly defended : 
put if any partial unjuſt laws or regulations 
have been made, eſpecially fince the Revo- 
lution of the year 1689, if any abuſes in- 
Jurious to particular clafſes of individuals have 
been ſuffered to continue (facts into the truth 
of which I do not propoſe to examine here), it 
wall certainly be found upon enquiry, that thoſe 
laws and thoſe abuſes were ſuch as that from 
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them the Members of the Legiſlature well . 


knew, that neither they, nor their n 
would ever be likely to ſuffer. 


If through the unforeſeen operation of ors 


new regulation made to reſtrain the royal pre- 


rogative, or through ſome ſudden; public revo- 
lution, any particular bodies or claſſes of indi- 


viduals were ever to acquire a perſonal indepen- 


dent ſhare in the exerciſe of the governing 


authority, we ſhould behold the public virtue 


and patriotiſm of the Legiſlators and Great Men 


immediately ceaſe with its cauſe, and Ariſto- 
cracy, as it were watchful of the opportunity, 


burſt out at once, and ſpread itſelf over the 


Kingdom. 
The Men who are now the Miniſters, 


then the Partners of the Crown, would in- 


ſtantly ſet themſelves above the reach of 


the law, and ſoon after enſure the ſame privi- 


lege to their ſeveral ſupporters | or Oy 


dants. a N 7 


Perſonal and independent power being be- 
come the only kind of ſecurity of which Men 


would now ſhew themſelves ambitious, the 
| Habeas Corpus Act, and in general all thofe laws: 
which Subjects of every rank mention with love, 
and to which they look up for protection and 


lafgty, would be ſpoken of with contempt, and 
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mentioned as remedies fit only for Countrymen 


and Cits:—it even would not be long before 
they were ſet aſide, as obſtructing the wiſe and 
ſalutary ſteps of the Senate. 


The pretenſion of an equality of right in 
all Subjects, of whatever rank and order to 


their property and to perſonal ſafety, would 
ſoon be looked upon as an old faſhioned doc- 
trine, which the Judge himſelf would ridicule 
fromthe Bench. And the liberty of the preſs, 


now ſo univerſally and warmly vindicated, 


would, without loſs of time, be cried down 
and ſuppreſſed, as only ſerving to keep up the 
inſolence and pride of a refractory people. 

And let us not believe that the miſtaken 
People, whoſe Repreſentatives we now behold 
making ſuch a firm ſtand againſt the indiviſible 


power of the Crown, would, amidſt the gene- 


ral devaſtation of every thing they hold dear, 
eaſily find Men equally diſpoſed to repreſs the 
encroaching, while a7tainable, power of a Se- 
nate and Body of Nobles. 

The time would be no more when the . 
upon whatever Men they let their choice fall, 
are ſure to find them ready ſincerely to join 0 


the ſupport of every im portant branch of ek | 


lic iberty. 
_ Preſent, or expected, 1 1 power and in- 
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dependence on the laws, being now the con- 
ſequence of the truſt of the People, wherever 


they ſhould apply for ſervants, they would 


only meet with betrayers. Corrupting as it 


were every thing they ſhould touch, they 
could confer no favour upon an individual 
but to deſtroy his public virtue; and to re- 
peat the words uſed in a former Chapter, 


« their raiſing a Man would only be imme— 


« diately inſpiring him with views directly 
« oppoſite to their own, and ſending him to 


e increaſe the number of their enemies.” 

All theſe confiderations ſtrongly point out 
the very great caution which is neceflary to be 
uſed in the difficult buſineſs of laying new re- 


ſtraints on the governing authority. Let there- 
fore the leſs informed part of the People, 


whoſe zeal requires to be kept up by viſible 
objects, look if they chooſe upon the Crown 
as the only ſeat of the evils they are expoſed to; 


miſtaken notions on their part are Jeſs dan- 
gerous than political indifference, and they 
are more eaſily directed than rouſed, —but at 
the ſame time, let the more enlightened part 
of the Nation conſtantly remember, that the 
Conſtitution only ſubfiſts by virtue of a proper 
equilibrium,—by a line being drawn dernen 
Power and Liberty. , 


Made wiſe by the examples of ſeveral other 
6 


- 
* * — — da, * _ 
— 3 9ç—ꝙ— mt 
* e — — REIN _— 
— oh - — — 


by 3 2 Y as 46) air er; « "A +, — 2 K — — 
tenant eng . a E — 
—— - 8 — 2 - IT, — 7 — — — __— jr 1p rs RE 

. — PRs — — PT bas ae oye” > — AL AL, + e — . — 4 -— move — 
— S.. - — DS, — —— — ae. ERA As 22 Ah 57 = = Maps, . — 

- CR uit Lie toons CW at RET — Pe ES N e 1 h . — * 

— = are ren — F — — R——__ 

2 . 3 ta + 3 A K dh * 


D 


N 
we" "HP 
_ 


. tn - * 
—— — —— —2A2—Uä r 3 & — — 
— er RAE et AION — roy 4 — * IEF 


. 
(0p —— _ 
2 EEE gr 


* 
2 ä r 
— > ” Z = _— — 15 7 Ls pr rome a ͤ K 5 on > 4 ag. y pag — I — = gt — =o — — 
SR ; — N ES be 2 T ee oe . 
—— 1 . ———— ih Fg _ 2 2 Sens" , \ r noon — — N 
2 * — . Þ 82 4. Wk 2 N of 2 * Fa a” " PEE? _ — 1 — — 2 * * — 2 a 1 
. PR Ro IG ; * e Pane? —— n . — e 
1 = 3 —— "TY * — 7 Br * * 2 7 - FLIMEL — — — £ 
— 3 Dre 3 CI e x * — 4 — — - es Pay 2 72 . 
— —— — e S 2 n "I D - — 0a —_ 


33 ˙ ˙ RG <a; 
2 = wy en Bhs rr qd — — — oh * — : _— 
P ww wig ⁵˙ wn. ] .... yn oo ne gr, .q P25 
. - er IEEE * 


$12 THE CONSTITUTION. 


Nations, by thoſe which the Hiſtory of this 
very Country affords, jet the People in the 
heat of their ſtruggles in the defence of liberty, 
always take heed, only to reach, never to over- 
ſhoot, the mark,—only to repreſs, never to 
transfer and diffuſe Power. 

Amidſt the alarms that may, at particular 
times, ariſe from the really awful authority 
of the Crown, let it, on the one hand, be re- 
membered, that even the power of the Tu- 
dors was oppoſed and ſubdued, —and on the 
other let it be looked upon as a fundamental 
maxim, that, whenever the proſpect of per- 
ſonal power and independence on the go- 
verning authority, ſhall offer to the view of 
the Members of the Legiſlature, or in gene- 
ral of thoſe Men to whom the People muſt 
truſt, even Hope itſelf is deftroyed. The 
Hollander, in the midſt of a ſtorm, though 
truſting to the experienced ſtrength of the 
mounds that prote& him, ſhudders no doubt 
at the fight of the foaming Element that ſur- 
_ rounds him; but they all gave themſelves 
over for loſt, when they thought the worm 
had got into their ir dykes (a). 


(a) Such new FEY: as may prove deſtructive of the 
real ſubſtance of a Government, may be unwarily a- 
dopted, in the ſame manner as the ſuperſtitious notions 


CHAP. XX. 


A fed additional Obſervations on the right of Taxation 


© which is lodged in the hands of the Repreſen- 


 Tatives of the People. What kind of _ 
n Right may be expoſed 4 


\HE generality of Men, or at leaſt of Po- 


 liricians, ſeem to conſider the right of 


taxing themſelves, enjoyed by the Engliſh Na- 


tion, as being no more than a means of ſecur- 


ing their property againſt the attempts of the 
Crown; while they overlook the nobler and 
more extenſive efficiency of that privilege. _ 


The right to grant ſubſidies to the Crown, 
poſſeſſed by the People of England, is the 
ſafe-guard of all their other liberties, religious 


and civil: it is a regular means conferred on 
them by the Conſtitution, of influencing the 
motion of the Executive power ; and it forms 
the tie by which the latter 1s bound to them. 


In ſhort, this privilege is a ſure pledge in 
their hands, that their Sovereign, who can 
diſmiſs their Roprelenanves at his pleaſure, 


and pradiices deſcribed in my Work, intiled Menerial 
| of Human Superſtition, may be introduced into a Religion, 


ſo as to ) entinely ſubvert the t true ie ſpirit of it. 
£1 
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will never entertain thoughts of e with - 


8 out the aſſiſtance of theſe. 


If, through unforeſeen events, the Chon 
could attain to be independent on 'the People 
in regard to its ſupplies, ſuch is the extent of 


its Prerogative, that, from that moment, all 


the means the People poſſeſs to vindicate their 
liberty, would be annihilated. They would 
have no reſource left, - except indeed that un- 


certain and calamitous one, of an appeal to 


the ſword; which is no more, after all, So 
Wir the moſt enſlaved Nations enjoy. 


Let us ſuppoſe, for inſtance, that abuſes of 


power ſhould be committed, which, either by 


their immediate operation, or by the prece- 
dents they might eſtabliſh, ſhould undermine 
the liberty of the ſubject. The People, i it will 
be ſaid, would then have their remedy 1 in the 
Eee power poſſeſſed by their Repreſen- 
tatives. The latter would, at the firſt oppor- 

tunity, interfere, and frame ſuch Bills as would 
prevent the like abuſes for the future. But 
here we muſt obſerve, that the Aſſent of the So- 


vereign is neceſſary to make thoſe Bills become 
Laws; and if, as we have juſt now ſuppoſed, 


he had no need of the ſupport of the Com- 


mons, how could they obtain his aſſent to 


laws thus purpoſely framed to abridge his 
authority! ? 


Or ENGLAND. ro 


el let us ſuppoſe that, inſtead of con- 
tenting itſelf with making ſlow advances to 
deſpotiſm, the Executive power, or its Mini- 
ſters, ſhould at once openly invade the liberty 
of the ſubject. Obnoxious men, Printers for 
inſtance, or political Writers, are deſtroyed, 
either by military violence, or, to do things 
with more ſecurity, with the forms of law. 
Then, it will be ſaid, the Repreſentatives of the 
People would impeach the- petſons concerned 
in thoſe meaſures. Though unable to reach a 
King who perſonally can do no 2wrong, they at 
leaſt would lay hold of thoſe Men who were the 
immediate inſtruments of his tyrannical pro- 
ceedings, and endeavour, by bringing them to 
condign puniſhment, to deter future Judges or: 
Miniſters from imitating them. All this I 
grant; and I will even add, that, circum- 
ſtanced as the Repreſentatives of the People 
now are, and having to do with a Sovereign 
who can enjoy no dignity without their aſ- 
ſiſtance, it is moſt likely that their endea- 
vours in the purſuits of ſuch laudable objects 
would prove ſucceſsful. But if, on the contrary, 
the King, as we have ſuppoſed, ſtood in no 
need of their aſſiſtance, and moreover knew 
that he ſhould never want it, it is impoſſible ©. 
to think that he would then ſuffer himſelf to 
1.12 
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remain a tame ſpectator of their proceedings. 
The impeachments thus brought by them 
would immediately prove the ſignal of their 
diſmiſſion; and the King would make haſte, by 
diſſolving them, both to revenge what would 
then be called the inſolence of the Commons, 
and to ſecure his Miniſters. 
But even thoſe are vain ſuppoſitions: the 
evil would reach much farther; and we may 
be aſſured that if ever the Crown was to be in 


a condition to govern without the aſſiſtance of 


the Repreſentatives of the People, it would 


diſmiſs them for ever, and thus rid itſelf of an 
Aſſembly which, while it continued to be a 
clog on its power, could no longer be of 


any ſervice to it. This Charles the Firſt at- 


tempted to do when he found his Parliaments 


grew refractory, and the Kings of France 
really have done, with reſpect to the General 
| Effates of their Kingdom. 

And indeed if we confider the extent of the 
Prerogative of the King of England, and 
eſpecially the circumſtance of his completely 
_ uniting in himſelf all the executive and active 
powers in the State, we ſhall find that it is no 
exaggeration to ſay, that he has power ſuf- 


ficient to be as arbitrary as the Kings of France, 


were it not for the right of taxation, which, in 


7 ae Eon 


a... a 8 
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England, is poſſeſſed by the People; and the 
only conſtitutional difference between the 
French and Engliſh Nations is, that the former 
can neither confer benefits on their Sovereign, 
nor hinder his meaſures ; while the latter, how 
extenſive ſoever the Prerogative of their King 
may 1 can deny him the means of exerts 
ing it. 

But here a moſt | important ee is to 
be made; and J entreat the reader's attention to 


the ſubject. This right of granting ſubſidies 


to the Crown, can only be effectual when it 
is exerciſed by one Aſſembly alone. When ſe- 
veral diſtinct Aſſemblies have it equally in 
their power to ſupply the wants of the Prince, 
the caſe becomes totally altered. The com- 
petition which ſo eaſily takes place between 
thoſe different Bodies, and even the bare conſci- 


ouſneſs which each entertains of its inability to 


hinder the meaſures of the Sovereign, render it 
impoſſible for them to make any effectual con- 
ſtitutional uſe of their privilege. © Thoſe dif- 
« ferent Parliaments or Eſtates (to repeat the 
« obſervation introduced in the former part 
of this Work) having no means of recom- 


* mending themſelves to their Sovereign, but 


6 rheir ſuperior readineſs in complying with 


« his demands, vie with each other in grants 
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cc, ing what it would not only be fruitleſs, but 


ec even dangerous to refuſe. And the King, 
« in the mean time, ſoon comes to demand 
ce as a-tribute, a a gift which he is confident to 
7 obtain.” In ſhort, it may be laid down as a 
maxim, that when a Sovereign i is made to de- 
pend, in regard to his ſupplies, on more Aſ- 
ſemblies than one, he, in fact, depends upon 
none. And indeed the King of France is not 
independent on his People for his neceſſary 
ſupplies, any otherwiſe than by drawing the 


fame from ſeveral different Aſſemblies of their 


Repreſentatives: the latter have in appearance 
a right to refuſe all his demands: and as the 


Engliſh call the grants they make to their 


Kings, Aids or Subſidies, ſo do the Eſtates of 


the French provinces call their 5 Dons ane, 


or free gifts. 3.4 3 
What is it, N that ee the 


e Sag between the political ſituation of the 


French and Engliſh Nations, ſinee their rights 
thus ſeem outwardly to be the ſame? The diffe- 
rence lies in this, that there has never been in 


England more than one Aſſembly that could ſup- 
ply the wants of the Sovereign. This has always 


kept him in a ſtate, not of a ſeeming, but of 


. aireal dependence on the Repreſentatives of the 


Feople for his OP fupplicss and how low 


OF ENGLAND. 319 


ſoever the liberty of the Subject may, at pars 
ticular times, have ſunk, they have always 
found themſelves poſſeſſed of a moſt effectual 


means of reſtoring it, whenever they have 


thought proper ſo to do. Under Henry the 
Eighth, for inſtance, we find the Deſpotiſm of 
the Crown to have been carried to an aſtoniſh- 
ing height: it was even enacted that the Pro- 

clamations of the King ſhould have the force 
of law; a thing which even in France, never 
was ſo expreſly declared: yet, no ſooner did 


the Nation recover from its long ſtate of ſu. 
pineneſs, than the exorbitant power of the 


Crown was reduced wan its Sonfliturpna] 
bounds. 5 
To no other cauſe than the aida of 
their ſituation, are we to aſcribe the low con- 
dition in which the Deputies of the People 


in the Aſſembly called the General Eſtates of 


France, were always forced to remain, 

- Surrounded as they were by the particular 
Eſtates of thoſe Provinces inta which the 
Kingdom had been formerly divided, they 
never were able to ſtipulate conditions with 
their Sovereign; and inſtead of making their 
right of granting ſubſidies to the Crown ſerve 
to gain them in the end a ſhare in Legiſlation, 
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: vilege ot; 5 bumble Supplication. and Remon- | 
e trance. | 

Thoſe Eſtates, however, as al tho great 
Lands 3 in France were admitted into them, be- 
gan at length to appear dangerous; and as 
the King could in the mean time do without 
their aſſiſtance, they were ſet aſide. But ſeve- 
ral of the particular Eſtates of the Provinces 
are preſerved to this day: fome, which for 
temporary reaſons had been abolithed, have 
been reſtored : nay, ſo manageable have po- 
pular Aſſemblies been found by the Crown, 
when it has to do with many, that the kind 
of Government we mention is that which it 
has been found moſt convenient to affign to 
Corſica; and Corſica has been made un pays 


7 Etats (a). 


76 (a) An in of the manner in which the bufineſs 
of granting ſupplies to the Crown, was conducted by 
the States of the province of Britanny, under the reign 
of Lewis the Fourteenth, may be formed from ſeveral 
lively ſtrokes to be met with in the Letters of Mad. de 
Sevigne, whoſe Eſtate lay in that Province, and who 
had often aſſiſted at the holding of thoſe States. The 
granting of ſupplies was not, it ſeems, Jooked upon. 
as any ſerious kind of buſineſs, The whole time the 
States were fitting, was a continued ſcene of feſtivity 
and entertainment: the canvaſſing of the demands of 
the Crown, was chiefly carried on at the table of the 
Nobleman who had been deputed from Court to hoid 


me 
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That the Crown in England ſhould, on a 
ſudden, render itſelf independent on the Com- 
mons for its ſupplies, that is, ſhould on a ſud- 
den ſucceſsfully aſſume to itſelf a right to lay 
taxes on the Subject, by its own authority, is 
not certainly an event in any degree likely to 
take place, nor indeed that ſhould, at this pre- 
ſent time, raiſe any kind of political fear. But 
it is not equally impracticable that the right 
of the Repreſentatives of the People might be- 
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the States; and every thing was commonly decided 
by a kind of acclamation. In a certain Aſſembly of 
thoſe States, the Duke of Chaulnes, the Lord Deputy, 
had a preſent of fifty thouſand crowns made to him, as 
well as a conſiderable one for his Ducheſs, beſides ob- 
taining the demand of the Court : and the Lady we quote 
here, commenting ſomewhat jocularly on theſe grants, 
ſays, Cp neſt pas que nous ſoyons riches ; mais nous ſommes 
honnetes, nous avons du courage, & entre midi & une heure, 
nous ne ſavons rien refuſer @ nos amis. It is not that we 
* are rich; but we are civil, we are full of courage, and, 
«© between twelve and one o'clock, we are unable to deny 
« any thing to our friends,” 
The different Provinces of France, it may be obſerved. 
are liable to pay ſeveral taxes beſides thoſe impoſed on 
them by their own States. Dean Tucker, in one of his 
Tracts, in which he has thought proper to quote this 
Work, has added to the above inſtance of the French 
Provinces, that of the States of the Auſtrian Netherlands, 
which is very concluſive. And examples to the ſame 
purpoſe might be ſupplied by all thoſe Kingdoms of Eu- 
rope in —— Provincial States are held. 
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come invalidated, by being divided! in the man. 
ner that has been juſt deſcribed, _ 
Such a diviſion of the right of the People 
might be effected ſeveral different ways. Na- 
tional calamities for inſtance, unfortunate fo - 
reign wars attended with loſs of public eredit, 
might ſuggeſt methods for raiſing the neceſſary 
ſupplies, different from thoſe which have hi- 
therto been uſed. Dividing the Kingdom into : 
a certain number of parts, which ſhould ſe- 
verally vote ſubſidies to the Crown, or even 
_ diſtinct aſſeſſments to be made by the different 
Counties into which England is now diyided, 
might, in the circumſtances we ſuppoſe, be 
looked upon as adviſeable expedients; and 
| theſe, being once introduced, ano. 08 be con- 
unued afterwards. 
Another diviſion of the right of the People, 
much more likely to take place than thoſe 
juſt mentioned, might be ſuch as might ariſe 
from- acquiſitions of foreign dominions, the in- 
habitants of which ſhould in time claim and ob- 
tain a right to treat directly with the Crown, and 
grant ſupplies to it, without the interference of 
the Britiſh Legiſlature. 
Should any Colonies acquire the right we 
met Maud, for inſtance, the American 
Colonies have acquired it, as they claimed it, 
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it is not to be doubted that the conſequences 


that have reſulted from 2, diviſion like that we 


mention in moſt; of the Kingdoms of Europe, 
would alſo have taken place in the Britiſh do- 
minions, and that that ſpirit of competition 
which has been above deſcribed, would in time 
have manifeſted itſelf between the different 


Colonies. This defire of i in gratiating themſelves . 


with the 7 by means of the privilege 
confeſſed by an Agent ot the ee ee Pro- 
vinces (a), when, on his being examined by 
the Houle. of Commons, in the year 1766, 
he faid, 0 the granting Aids to the Crown, is the 


c gy ly means the Americans have of recommending 
ce themſelves to their Sovereign.” And the events 


that have of late years taken place | in America, 


render it evident that the Colonies would not 


have ſcrupled going any lengths to obtain fa- 
vourable conditions at the expence of Britain 
and the Britiſh Legiſlature. 

That a ſimilar ſpirit of competition might 
be raiſed in Ireland, is alſo ſufficiently plain 


from certain late events. And ſhould the 


American Colonies have obtained their de- 


mands, and at the ſame time ſhould Ireland 


and America have increaſed in wealth to a cer- 


(a) Doctor Franklin, 


— 7 > 1 IL 8 5 " * - . a 
— —ö—ä—ĩꝛꝛ — — —U—ä— nne .. . 29 — AS Cn Ts” Tr Ws x 8 
8 6 4 RO N ey n r R 
- 2 a we * „% Is 
— es > 


S * 5 . * — 7 


— 19-9000) gags 11 Ian „ A OE TIO Oy — — 


83 W r 

f 5 3 ei , 2 
== oe p< ———— — 
. 2 e ©. gra; 5 


£0 Since Snag — 


A. one. — 


3 ie 5 . 
» j 8 
— KT VE. S fd fs — * 
— — —— LE. 22 
a l E 
* ah 3 


524 THE CONSTITUTION 
tain degree, the time might have come at 
which the Crown might have governed Eng- 
land with the ſupplies of Ireland and America— 
Ireland with the ſupplies of England and of 
the American Colonies—and the American 
Colonies with the money of each other, and 
of England and Ireland. 

To this it may be objected, that the ſupplics 
granted by the Colonies, even though Joined 
with thoſe of Ireland, never could have riſen 
to ſuch a height as to, have counterbalanced 

the importance of the Engliſh Commons. 
1 anſwer, in the firſt place, that there would 
have been no neceſſity that the aids granted 
by Ireland and America ſhould have riſen to 
an equality with thoſe granted by the Britiſh 
Parliament : it would have been ſufficient, to 
produce the effects we mention, that they had 
only borne a certain proportion with theſe lat- 
ter, ſo far as to have conferred on the Crown 
a certain degree of independence, and at the 
ſame time have raiſed in the Engliſh Commons 
a correſpondent ſenſe of ſelf-diffidence in the 
exerciſe of their undoubted privilege of grant- 
ing, or rather refuſing, ſubſidies to the Crown. 
—Here it muſt be remembered, that the right 
of granting, or refuſing, ſupplies to the Crown, 
is the only ultimate, forcible, privilege the 
2 
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Britiſh Parliament poſſeſs : by the Conſtitution 
they have no other, as hath been obſerved in 
the beginning of this Chapter: this circum- 
ſtance ought to be combined with the abſolute 
exclufiveneſs of the executive powers lodged in 
the Crown—with its prerogative of diſſenting 


from the Bills framed by Parliament, and even 


of diſſolving it (a). 


(a) Being with Doctor Franklin at his houſe in Craven- 
ſtreet, ſome months before he went back to America, 
I mentioned to him a few of the remarks contained in 
this Chapter, and, in general, that the claim of the 
American Colonies directly claſhed with one of the 
vital principles of the Engliſh Conſtitution, The obſerva- 
tion, I remember, ſtruck him very much: it led him af- 
terwards to ſpeak to me of the examination he had under- 
gone in the Houſe of Commons ; and he concluded with 
lending me the volume of the Collection of Parliamentary 


Debates, in which an account of it is contained. Finding 


the conſtitutional tendency of the claim of the Americans 
to be a ſubje& not very generally underſtood, I added a 


few paragraphs concerning it, in the Engliſh Edition 1 
ſome time after gave of this work; and being now about 


to give a third Edition of the ſame, I have thought it 


might not be amiſs to write ſomething more compact on 


the ſubje&, and have accordingly added the preſent new 
Chapter, into which I have transferred the few additional 


paragraphs I mention, leaving in the place where they - 


Rood (pag. 45.) only the general obſervatiens on the right 
of granting ſubſidies, which were formerly in the French 


work, Several of the ideas, aad even expreſſions cone ; 
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* mall "mention ih the ſecond place, a re- 
markable fact in regard to the ſubject we are 
treating (which may ſerve to ſhew that Poli- 
ticians are not always conſiſtent, or even ſa- 
gacious, in their arguments), which is, that 
the ſame perſons who were the moſt ſtrenuous 
advocates for granting to the American Co- 
lonies their demands, were at the fame time 
the moſt ſanguine in their predictions of the 
future wealth and greatneſs of America, and 
at the ſame time alſo, uſed to make frequent 
complaints on the undue influence which the 
Crown derives from the ſcanty ſupplies granted 
to it by the kingdom of Ireland (a). 5 

Had the American Colonies fully Sed 
W demands, both the eſſence of the preſent 
Engliſh Government, and the condition of 
the Engliſh People, would certainly have been 
altered thereby : nor would ſuch a change 


tained in this Chapter, made their appearance in the 
Public Advertiſer, about the time I was preparing the firſt” 
Edition: I ſent them myſelf to that Newſpaper, under 
the ſignature of Avena. I mention this for the ſake of 
thoſe perſons who may” perchance remember 1 ſeen 
ey Ketch I ee e 

00 K For take the eojiptitic made f in regard to the 
penfions on the Iriſh eſtabliſhment, 25 1285 
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have been inconſiderable, but in proportion as 
the Colonies ſhould have remained in a ſtate of 
national poverty (a). 


(a) When I obferve that no Man wha CA for hs 


preſervation of the form and ſpirit of the Engliſh Conſti- 
tution, ought to have deſired that the claim of the Ame- 
rican Colonies might be granted them, neither do I mean 

to ſay that the American Colonies ſhould have given up 
their claim. The wiſdom of Miniſters, in regard to 
American affairs, ought to have been conſtantly employed 
in making the Colonies uſeful to this Country, and at the, 
ſame time, in hiding their ſubjection from them (a 
caution which is, after all, more or leſs uſed in every 
Government upon earth); it ought to have been exerted 
in preventing the oppoſite intereſts of Britain, and of Ame- 


rica, from being brought to an iſſue, to any ſuch claſhing 


dilemma as would render diſobedience on the one hand, 


and the reſort to force on the other, almoſt ſurely un- 


avoidable. The generality of people fancy that Miniſters 
uſe a great depth of thought, and much forecaſt in their 
operations; ; whereas the truth 1s, that Miniſters in all 
Countries, never think but of providing for preſent, im- 


mediate, contingencies ; in doing which they conſtantly 


follow the open track before them. This method does 


very well for the common courſe of human affairs, and. 


even is the ſafeſt ; but whenever caſes and circumſtances of. 


a new and unknown nature occur, ſad blunders and uproar 
are the conſequences. The celebrated Count Oxenſtiern, 
Chancellor of Sweden, one day when his Son was expreſſ- 
ing to him his diffidence of his own abilities, and the 
dread with which he thought of ever engaging in the ma- 
nagement of public affairs, made the following Latin 


anſwer to him; Neſcis, ni fili, quam parvs cum fſapientia. 
regitur mundus (You do not know, my ſon, with what 


little wildom the World is governed.) 


3 Matters 
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„%%% - « 
Concluſion. —A feww words on the nature of the 
Diviſions that take place in England. 


Shall conclude this Work with a few ob- 
L ſervations on the total freedom from vio- 
lence with. which the political diſputes and 
contentions in England are conducted and 
terminated, in order both to give a farther 


Matters having come to an eruption, it was no longer 
to be expected they could be compromiſed by the pal- 
liative offers ſent at different times from this Country to 
America, When the Earl of Carliſle ſolicited to be at 
the head of the ſolemn Commiſſion that ſailed for the 
- purpoſe we mention, he did not certainly ſhew modeſty 
equal to that of the Son of Chancellor Oxenſtiern, It 
| has been ſaid that, in that ſtage of the conteſt, the Ame- - 
ricans could not think that the propoſals thus ſent to 
them, were ſeriouſly meant: however, this cannot have 
been the principal cauſe of the miſcarriage of the com- 
miſſion. The fact is, that, after the Americans had been 
once made to open their eyes on their political ſituation, 
and rendered ſenfible of the local advantages of their 
Country, it was become in a manner impoſſible to have 
ſtruck with them any bargain at which either Nation 
would have afterwards cauſe to rejoice, or even to have 
made any bargain at all. It would be needleſs to ſay 
here any thing more on the ſubject of the American conteſt. 

The motto of one of the Engliſh Nobility, ſhould have 
been that of Miniſters, in their regulations for rendering 
the Colonies uſeful to the Mother Country, — Faire ſans 


_—; 
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proof of the Suden of the principles on 
which the Engliſh Government is founded, 
and to confute in general the opinion df 
foreign Writers or Politicians, who, miſled by 
the apparent heat with which thoſe diſputes 
are ſometimes carried on, and the clamour to 
which they give occaſion, look upon England 
as a perpetual ſcene of civil broils and diſ- 
ſenſions. El 
In fact if we conſider, in the firſt place, 
the conſtant tenor of the conduct of the 
Parliament, we ſhall ſee that whatever differ- 
ent views the ſeveral Branches that compoſe it 
may at times purſue, and whatever uſe they 
may accordingly make of their privileges, tliey 
never go, in regard to each other, beyond 
the terms, not only of decency, but even of 
that general good underſtanding R ought 
to prevail among them. 
Thus the King, though he e the 
ſtyle of his Dignity, never addreſſes the two 
Houſes but in terms of regard and affection; 
and if at any time he chuſes to refuſe their 
Bills, he only ſays that he will confider of 
them (le Roy Sadviſera) 3 which is certainly 2 
gentler expreſſion than the word Velo. 
The two Houſes on their part, though very 
jealous, each within their own walls, of the 
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freedom of ſpeech, are, on the other hand, 
careful that that liberty ſhalt never break out 
into unguarded expreſſions with regard to the 
perſon of the King. It is even a conſtant rule 
' amongſt them never to mention him, when 
they mean to blame the adminiſtration ; and 
thoſe things which they may Chooſe to cenſure, 
even in the Speeches made by the King in 
perſon, and which are plainly his own acts, 
are never conſidered. but as the deed of his 
Miniſters, or in general of thoſe who have ad- 
viſed him. 
The two Houſes are alſo equally attentive 
to prevent every ſtep that may be inconſiſtent 
with that reſpe& which they mutually owe to 
one another. The examples of their differ- 
ences with each other are very rare, and were 
for the moſt part mere miſunderſtandings. 
Nay, in order to prevent all ſubject of alterca- 
tion, the cuſtom is, that when one of the 
two Houſes refuſes to conſent to a Bill pre- 
' ſented by the other, no formal declaration is 
made of ſuch refuſal 5 and that Houſe whoſe 
Bill is rejected, learns its fate only from their 
hearing no more of it, or by what the Mem- 
ders may be told as private perſons. 
In each Houſe, the Members take care, 
even in the heat of debate, never to go be- 
4 


yond certain bounds in their manner of ſpeak- 
ing of each other: if they were to offend in 
that reſpect, they would certainly incur the 
cenſure of the Houſe. And as reaſon has 
taught Mankind to refrain, in their wars, 
from all injuries to each other that have 
no tendency to promote the main object of their 
Eontentions, ſo a kind of Law of Nations 
(if I may fo expreſs myſelf I. has been intro- 
duced among the perſons who form the Par- 
liament and take a part in the debates : they 
have diſcovered chat they may very well be of 
oppoſite parties, and yet not hate and perſe- 
cute one another. Coming freſh from debates 
carried on even with conſiderable warmth, they 
meet without reluctance in the ordinary inter- 
courſe of life; and, ſuſpending all hoſtilities, 
they hold every place out of Parliament to be 
neutral ground. 
In regard to the generality of the peo⸗ 
ple, as they never are called upon to come 
to a final decifion with reſpe& to any public 
meaſures, or expreſsly to concur in ſupport- 
ing them, they preſerve themſelves ſtill more 
free from party ſpirit than their Repreſenta- 
tives themſelves ſometimes are. Confidering, 
as we have obſerved, the affairs of Govern- 
ment as only matter of - ſpeculation, they ne- 
M m 2 
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yer have occaſion to engage in any vehement a 
conteſts among themſelves on that account. 
Much leſs do they think of taking an active 
and violent part in the differences of particular 
factions, or the quarrels of private individuals. 
And thoſe family feuds, thoſe party animoſities, 


thoſe victories and conſequent outrages of 


factions alternately ſucceſsful, in ſhort, all 
| thoſe inconveniencies which in ſo many other 
States have conſtantly been the attendants of 


liberty, and which Authors tell us we muſt 


ſubmit to, as the price of it, are things in very 
great meaſure unknown in England. | 

But are not the Engliſh perpetually mak- 
ing complaints againſt the Adminiſtration? 
and do they not ſpeak and write as if they 
were continually n to e of 


every kind ? 


Undoubtedly, I ſhall nfo: in a Society of 
Beings ſubject to error, diſſatisfactions will 
neceſſarily ariſe from ſome quarter or other; 


and in a free Society, they will be openly ma- 


nifeſted by complaints. Beſides, as every Man 
in England is permitted to give his opinion 


upon all ſubjects, and as, to watch over the 
Adminiſtration, and to complain of griev- 


ances, is the proper duty of the Repreſenta- 
tives of the People, complaints muſt neceſ- 
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farily be heard in ſuch a Government, and 18 
even more frequently, and upon more * i 
than in any other. 1 
But thoſe complaints, it ſhould be remem- 1 
bered, are not, in England, the cries of op- 380 
preſſion forced at laſt to break its filence, bt | 
They do not ſuppoſe hearts deeply wounded. 4M 
Nay, I will go farther, they do not even. ſup- 380 
pole very determinate ſentiments; and they il 
are often nothing more than the firſt vent which [ft 
Men give to their new, and yet. unſertled con · e Fj 
ceptions, | i 
The agitation of men's minds i is not there · | 
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fore in England what it would be in other 

States : it is not the ſymptom of a profound 

and general diſcontent, and the forerunner of 
violent commotions. Foreſeen, regulated, even 

hoped for by the Conſtitution, this agitation ani- 
mates all the different parts of the State, and is to 
be confidered only as the beneficial viciſſitude 
of the ſeaſons. The governing Power being 
dependant on the Nation, is often thwarted, 
but ſo long as it continues to deſerve the af- 
fection of the People, can never be endangered. 
Like a vigorous Tree which ſtretches its 
branches far and wide, the ſlighteſt breath can 
put it in motion; but it acquires and exerts at 
every minute a new degree of force, and reſiſts 
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| the Winds, by the ſtrength and elaſticity of! its 
fibres, and the depth of its roots. 

In a word, whatever Revolutions may at 
times happen among the perſons who conduct 
the public affairs in England, they never oc- 
cafion the ſhorteſt ceſſation of the power of 
the Laws, nor the ſmalleſt diminution of the 
ſegurity of individuals, A Man who ſhould 
have incurred the enmity of the moſt power. 
ful Men in the State—what do I ſay!— though 
he had, like another Vatinius, drawn upon him- 
ſelf the united deteſtation of all parties, might, 
under the protection of the Laws, and by keep- 
ing within the bounds required by them, con- 
tinue to ſet both his enemies and the whole 
Nation at defiance. 

The limits Preſcribed to this 2 1 do not 
admit of entering into any farther parriculars 
on the ſubject we are treating here; but if we 
were to purſue this enquiry, and examine into 
the influence which the Engliſh Government 
has on the manners and cuſtoms of the People, 
perhaps we ſhould find that, inſtead of inſpiring 
them with any diſpoſition to diſorder or anar- 
chy, it produces in them a quite contrary ef- 
fect. As they fee the higheſt Powers in the 
State, conſtantly ſubmit to the Laws, and they 
receive, themſelves, ſuch a certain protection 
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from thoſe laws, whenever they appeal to them, 
it is impoſſible but they muſt inſenfibly contract 
a deep-rooted reverence for them, which can 


at no time ceaſe to have ſome influence on their 


actions. And, in fact, we ſee that even the 
lower claſs of the People, in England, notwith- 


ſtanding the apparent exceſſes into which they 


are ſometimes hurried, poſleſs a ſpirit of juſtice 
and order, ſuperior to what is to be obſerved 
in the ſame rank of Men in other Countries. 
The extraordinary indulgence which is ſhewn . 


to accuſed perſons of every degree, is not attend- 
ed with any of thoſe pernicious conſequences 
which we might at firſt be apt to fear from it. 


And it is perhaps to the nature of the Engliſh 


Conſtitution itſelf (however remote the cauſe 


may perhaps ſeem) and to the ſpirit of Juſtice 
it continually and inſenſibly diffuſes through- 
out all orders of the People, that we are to at- 
tribute the ſingular advantage poſſeſſed by the 
Engliſh Nation, of employing an incomparably 

milder mode of adminiſtering Juſtice in Crimi- 
nal matters than any other Nation, and at the 
ſame time of affording perhaps fewer inſtances 
of violence or cruelty. | 

Another conſequence which we might ob- 
ſerve here, as flowing alſo from the principles 


of the Engliſh Government, is the moderate 


M m 4 


536 THE CONSTITUTION 


THEE RED of all thoſe who are invert with 
any branch of public authority. And if we 
look at the conduct of all public Officers in 
England, from the Miniſter of State, or the 
Judge, down to the loweſt officers of Juſtice, 
we find a ſpirit of torbearance and lenity pre- 
vailing in England, among all perſons in power, 
which cannot but create ſome ſurprize i in thoſe 
who have viſited other Countries. 

One circumſtance more I ſhall obſerve here, 
as peguliar to England, which is the conſtant 
attention of the Legiſlature in providing for 
: the intereſts and welfare of the People, and 
the indulgences ſhewn by them to their very 
prejudices. Advantages theſe, which are na 
qoubt the conſequence of the general ſpirit 
which animates the whole Engliſh Govern- 
ment, but are alſo particularly owing to that 
circumſtance peculiar to it, of having lodged 
the active part of Legiſlation 1 in the hands of 
the Repreſentatives of the Nation, and com- 

mitted the care of alleviating the grievances 
of the People to perſons who either feel them, 
or ſee them nearly, and whoſe ſureſt path to 
advancement and glory is to be active in find- | 
ing remedies for them. | 

Not that I mean, however, that no abuſes 
take place in the Engliſh Government, and | 
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that all poſſible good laws are de in it, but 
that there is a conſtant tendency in it, both to 


correct the one, and improve the other. And 
that all the laws that are in being, are certainly 
executed, whenever appealed to, is what I 


look upon as the characteriſtic and undiſputed 
advantage of the Engliſh Conſtitution. A Con- 
| ſtitution the more likely to produce all the ef- 
fects we have mentioned, and to procure in ge- 
neral the happineſs of the People, in that it 
has taken Mankind as they are, and has not 


endeavoured to prevent every thing, but to 
regulate every thing: I ſhall add, the more 


difficult to diſcover, becauſe its form was com- 
plicated, while its principles were natural and 
fimple. Hence it is that the Politicians of 
Antiquity, ſenfible of the inconveniences of 
the Governments they had opportunities of 
knowing, wiſhed for the eſtabliſhment of ſuch 
a Government, without much hopes of ever 
ſeeing it effected (a): nay, Tacitus, the beſt 


Judge of them all, conſidered it as a project 


entirely chimerical (5). Nor was it becauſe 


{a P] « Statuo eſſe optimè e e 
e quz ex tribus generibus illis, regali, optimo, & po- 
6 * modicè confula,” — Cic. Fragm. 

(bY „ Cunctas Nationes & Urbes, Populus, aut 
ﬀ Priore aut Singuli, regunt. Delecta ex his & con- 
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he had not thought of it, had not reflected 
on it, that he was of this opinion: he had 
ſought for ſuch a government, had had a 
glimpſe of it, and yet continued to pronounce 
it impracticable, 

Let us not therefore aſeribe to the confined 
views of Man, to. his imperfe& ſagacity, 
the diſcovery of this important ſecret. The 
world might have grown old, generations 
might have ſucceeded generations, ſtill ſeeking 
it in vain. It has been hy. a fortunate con- 
junction of. circumſtances, I ſhall add, by the 
aſſiſtance of a favourable ſituation, that Li- 
berty has at laſt been able to erect herſelf a 
Temple. 

Invoked by every Nation, but of too delicate 
4 nature, as it ſhould ſeem, to ſubſiſt in Societies 
formed of ſuch imperfect beings as Mankind. 
| the ſhewed, and but juſt ſhewed herſelf, to the 
ingenious Nations of antiquity who inhabited 
the ſouth of Europe. They were conſtantly miſ- 
taken in the form of the worſhip they paid to 
her. As they continually aimed at extending 
dominion and conqueſt over other Nations, they 
were no leſs miſtaken in the ſpirit of that wor- 


& ſtituta Reipublicæ forma, laudari facilius quam eve- 
% nire; vel fi evenit, haud diuturna eſſe ** — 
Tac. Ann. lib. iv. 
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ſhip; and though they continued for ages 
to pay their devotions to her, ſhe ſtill con- 
tinued, with regard to them, to be the Unknown 
Goddeſs. 

Excluded, fince that time, from thoſe ln 
to which ſhe had ſeemed to give a preference, 
driven to the extremity of the Weſtern World, 
baniſhed even out of the Continent, ſhe has 
taken refuge in the Atlantic Ocean. There 
it is, that, freed from the danger of external 
diſturbance, and aſſiſted by a happy pre- arrange- 
ment of things, ſhe has been able fully to diſ- 
play the form that ſuited her; and ſhe has 
found ſix centuries to have been neceſſary to 
the completion of her Work. 

Being ſheltered, as it were, within a Citaclel, 
ſhe there reigns over a Nation which is the 
better entitled to her favours as it endeavours 
to extend her Empire, and carries with it, to 
every part of its dominions, the bleſſings off in- 
duſtry and equality. Fenced in on every ſide, 
to uſe the expreſſions of Chamberlayne, with a 
wide and deep ditch, the ſea, guarded with 
ſtrong outworks, its ſhips of war, and de fend- 
ed by the courage of her Seamen, ſhe pre- 
ſerves that important ſecret, that ſacred, fire, 
ſo difficult to be kindled, and which, if it: were 
once extinguiſhed, would perhaps never be 


e THE CONSTITUTION, Ke. 


Iighted again. When the World ſhall have 
again been laid waſte by Conquerors, ſhe will 
M1 continue to ſhnew Mankind, not only the 
principle that ought to unite them, but what is 
of no leſs importance, the form under which 
they ought to be united. And the Philoſo- 
pher, when he conſiders the conſtant fate of 
civil Societies amongſt Men, and obſerves the 
numerous and powerful cauſes which ſeem 
as it were unavoidably to conduct them all to 
a ſtate of incurable political Slavery, takes 
comfort in ſeeing that Liberty has at length 
diſcloſed her ſecret to Mankind, and ſecured 
an * to herſelf, — 
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AMERICAN Colonies, their claim of voting ſupplies 
to the crown, hurtful, if obtained, to the Engliſh 
conſtitution, 522, 527. What ought to have been the 
general conduct of miniſters in regard to the colonies, 
3 28. | | | 
Hope in caſe of murder, its effects, and to whom allow. 
ed, 80. 3 9 | — | ES Sl 

Army, Ache on the power of the king in regard 

to the keeping of it, 90, 91. The appropriated funds for 
the paying of the ſame, 91. If not in England, a means 
of ſupporting the authority of the crown, 444, 471, 
paſſim. How little its aſſiſtance was uſeful to James II. 
468, 469. See Military Power, and Crown. 

. Arreſt, method of, in civil cauſes by the Engliſh laws, 
113. 115. By jg Roman laws, 116, 118. The alter- 
ations in the Engliſh law in that reſpect, 119, 

Aſſemblies, popular, the diſad vantages they lie under in re- 
gard to their ne, deliberate well weighed reſo- 
Jution, 249, 251. The advantages a few diſtinguiſhed ci- 

tizens have over them, 251, 257, 262, 263, 265. Tully's 
paſſage concerning them, 266. See People, Common- 
avealths, Rome. 33 | 


* 


much liberty in that republic, 275. An inſtance of 
the proceedings of the magiſtrates, ibid. 
Aula Regis, what kind of court, 15. The court of Com- 
mon Pleas diſmembered from it, 111. The court of 
King's Bench may be conſidered as the remains of it, 
118. 5 5 
Autbor, occaſional perſonal remarks of his, 377, 426, 444, 
52. His Memorials of human Superſtition quoted, 513. 
is converſation with Dr. Franklin, 525. ” 


B. 


Barons, originally in a great meaſure independent on the 
crown, in France, 12. Not ſo in England, 15, 21. 


Athens, the people do not ſeem to have really enjoyed 
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Unite in a common cauſe with tho people, 21, 23, 48; 


r 
| PK ens lord, procures the paſſing of a ill for limit. 

ing perſonal arreſts, 119. os | 
Bills, how deliberated upon and framed, 67, 68, 226, 2 345 
268. See Commons and Parliament. 

Bill of Rights, an account of, 58, 59. Remarkable im- 
partiality and univerſality of its proviſions, 342. 
Os judge, quoted, 69, 82, 145, 182, 187, 362, 

380. a 


Burnet, biſhop, quoted, 367, 397, 469. 
C. 


- Czfar, a public ſpeech of his quoted, 382, 383. 
Cenſorial power, that eſtabliſhed in Rome only a ſenato- 
rial artifice, 393. See Preſs, liberty of the. 
Tenſors, in Rome, might remove a man from one tribe 
into another, 277, and elect ſenators, ibid. See Rome. 
Chancery, court of, its office in regard to the framing of 
writs, 129, 130. See Equity, courts o. 
Charles I. a ſketch of his reign, 48, 52. Maintains his 
ground eleven years, ahi the violent, political, and 
religious ſpirit of his times, 489. His attempt to ſeize 
 . the five members; the period of the beginning of the 
1 C81 wars. 467. ren 3 
Civil Engliſh laws, divided into untritten, and written 
law, 107. The ſources of the unwritten law, 107, 109. 
How far the civil law is a part of the ſame, 110. 
What the writen law is, ibid Peculiarities of the Eng- 
liſh civil laws, 113, 120. Refinements and ſubtilties in 
them, 120, 122, 128, 130, 131, 134, 135, 136. Com- 
pared with the old Roman civil laws, 127, 128 
| Fan power in England, how ſuperior to the military, 
Cibil Roman laws, the conſtant diſlike of the Engliſh 
lawyers for them, 105, 106, Formalities in the ancient 
Roman laws, 124, 127. Divided into civi and præ- 
torian laws, 142, 143. The different collections of 
them, 149. See Prætor. „„ 
Coke, fir Edward, quoted, 145, 176, 187, 227, 295. 


Comines, Philip de, quoted, 30, 40. 


Commons, Engliſh, their firſt origin, under Henry III. and 
Edward I. 3, 32. How inconſiderable their weight 20 
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Art, 33. This ſoon 41ncreaſes, 34. Farther advances, 
41, 42. How the houſe is conſtituted, 61, 62. Vindi- 
eate the right of taxation againſt the attempts of the 


erown, 45, 51. And of the lords, 85. Their exiſt- 


-ence 'wholly depends upon that right, ibid. The firſt 

inſtance of a miſunderſtanding between them and the 

lords in regard to money bills, 86. Commonly grant 
They 


the king's revenue for life, 79. See Taxation. 


from any ſhare in the executive authority, 280, 281. 
Are thence led to ſerve the people faithfully, 283, 284. 


cannot vote by proxy, 227. Enjoy a freedom of de- 
bate ſuperior to that ever poſſeſſed by any popular aſ- 


ſembly, 235. See Propounding. They are debarred 


Striking inſtances of this in the laws they have framed 


at particular times, 340, 359, 352. 
watching afterwards on their execution, 363. 


Have im- 
peached the ſervants of the crown and judges, 363, 


366. Their proceedings in the caſe of fir John Coven- 


their own perſonal privileges, 370. 
leges now conſiſt, ibid. Do ſtrict juſtice on their own 
members, 371, 373. On what occaſion they repeal the 


try, 367. Sce Parliament, and Repreſentative. Abridge 
In what theſe privi- 


ſtatute De Heretico Comburendo, 384. Their attacks 
on the crown's prerogative defeated by the lords, 395, 


398. They in their turn defeat the like attempts from 
the lords, 397, 398. 


Commoncbealils, the people in them apt to be miſled by 


favourite leaders, 198, 200. The diviſion of the ex- 
ecutive authority that takes place in them, makes it very 
difficult to lay it under proper reſtraints, 215, 216. 
Fhe people unavoidably betrayed by thoſe whom they 
truſt with power, 271, 277, 278, 284. Revolution 


always concluded in them in a diſadvantageous manner 


to public liberty, 325. See Revolutions, The laws to 


ſecure the liberty of the citizens, beſides being imper- 


fect, are not even carefully executed, 343, & ſeq. See 


Rome. Cannot ſubſiſt without certain arbitrary powers, 
_ contrary to the liberty of the citizens, 421, 422. Do 
not admit the liberty of ſpeaking and writing, and per- 


haps cannot, 425, 426. Reſpect of perſons cannot be 


prevented in them in the adminiſtration of juſtice, 341, 
442. The power of the government ſuppoſed by law 
to be unbounded till ſtopped by ſome poſitive and de- 
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clared re 451, & ſeq. By what means cot: 
- monwealths generally loſe their liberties, 48 1. Real 
great difficulty for the people in them to preſerve their 
rights, 482, 484. See Rome, and Geneva, 
Congueſi, the, is the real æra of the formation of the pre- 
ſent Engliſh government, © 
Conſlitution Engliſh, the æras of its formation, 40, 59. 
Being different from that of all other free ſtates, cannot 
fall into ruin from the ſame cauſes, 473. Cauſes that 
- operate for its preſervation, 481, 487. Endangered by 
the offers of Columbus to Henry VII. 487, 488. Far- 
ther reaſons of its future preſervation, 488, 494. How 
it riſes again, after being in a manner overwhelmed, 495. 
| Dangers to which it may be expoſed, 496, 497. In 
what circumſtances it may be looked upon as annihil- 
ated, 498. Meddling with it, upon the ſcore of im- 
provement, may prove very dangerous experiments, 
471, 506, 507, See Crown. Would have been altered 
by granting the Americans their claims, 522, 5 27. See 
Taxation. Seems to diffuſe a ſpirit of order and juſtice 
among the lower claſſes of people, 534, 5 35. Such a 
one wiſhed for by the politicians of antiquity, 537, 
Club, the æra of their creation, and nature of their 
office, 336. Unreſtrained power, 345. See Rome. 
Coronation oath, 92. | | 
Coventry, fir John, his caſe, 367. Reſentment of the. 
commons, and bill they paſs, ibid. An obſervation on 
that bill, 369, 370. | 
Courts of law, in England, their names and functions, 111, 
112. Kept by parliament under ſtrict rules, 375, 376. 
The great impartiality of their proceedings, 7-6, 379. 
A few remarkable inſtances, 377, 379, 380. See Lav, 
and hee 
. Cromwell, his fruitleſs attempts to form a popular aſſembly 
obedient to him, 430, 432. 
Crown, its power much ſuperior in England after the con- 
queſt, to what it was in France, 10, 20, The barcns 
compelled to unite with the commonalty, to reſtrain its 
power, 21, 24. Its preſent conſtitutional prerogative, 
72, 73. Reſtraints it lies under, 87, 91. See Ang. 
Totally dependent on the people for its ſupplies, 74, 77 · 
_ Uſefulneſs of its power in preventing any citizen or po- 
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285 28. Is like an ever - ſubſiſting Carthage that main- 1 
tains the virtue of the repreſentatives of the people, | 


this, 33839. The ſtability of the executive power 

: Hof the Engliſh crown, 301, 392. Is a great peculiarity 

2 of it, ibid. Is not a ſubject to be explained here other- 11 

; - wiſe than by facts, 393395. Its power alternately 18 | 
1 
; 


” 


N 


E _* defended by the two houſes, 395, 399. The ſeeret for- 
| bearance of the two houſes not to invade its preroga- 

3 tive, 399) 400. Very remarkable inſtances of this, 403 
4 435009. Its whole authority centres in the ſovereign, che 
3 Privy (council only to adviſe him, or witneſs his opera- 
tions, 404. Its ſecure: power rendered conſpicuous in | | 
the facility: with which it diſmiſſes great men from their 10 
employments, 409 412. Not ſo in other monarchies, 1 
A ibid. The facility with which it diſmiſſes the parlia- - Jong 
ment, 413=—415. This facility rendered remarkable b 1 
the facts that talce place in other monarchies, ibid. | 
Never waged war againſt, except by perſons who pouſi- 
tively laid claim to it, or at leaſt upon national grounds, 
416, 417. Its power more ſecure in itſelf, but not ſo 
indelibly annexed to the perſon of an individual as in 
other countries, 418. The ſecret cauſes of its pecular 
ſtability is a ſubject more properly belonging to philo- 
ſophy than to politics, 419. Great advantages reſult 
from this ſtability, 420. I. The numerous reſtraints it 
is able to bear, and great freedom it can allow the ſub- 
ject at its expence, 421-424. II. The liberty of 
ſpeaking and writing, carried. to the great extent it is 
in England, 424—428. III. The unlimited freedom of 
debate in parliament, 429, 434, 435. IV. The union 
among all orders of ſubjects in defence of public liberty, 
435, 438. V. The ay pave freedom allowed to the 
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jection to the law, 462—467. In 
Really could not, in the general ſituation of things, de- 
rive any aſſiſtance from a ſtanding army againſt the peo- 
ple, 467—468. The method it ſhoul ad 
-  afide the preſent: conſtitution, 469, 470 Its. power is 
-- wholly annexed to the civil branch of its office, 458, 
- 474. Hints concerning its effectual foundations, 471, 
472. Prevents the Engliſh conſtitution from being de- 
- ſtroyed in the ſame manner the Roman republic was, 
477. The great uſefulneſs of its vet2; power, 487. 
Conſiderations on the attempts to abridge its prerogative, 
498. In what circumſtances theſe attempts might be 
brought to ſucced, 499, 500. A compariſon between its 
prerogative, and that of the kings of Sweden, before the 
laſt revolution, 501 504. Tbe abridging of its prero- 
gative might not anſwer the expectations of thoſe poli- 
ticians who wiſh for it, 501, & ſeq. Sketches of the 
dangers to public liberty that might ariſe therefrom, 505, 
' $11. The rule to be followed in purſuing ſuch attempts, 
Fi, 512. Ho dependent on the people for its ſup- 
© plies, ſee Taxation. Hog of aa 5 


Cunninghant's Law Didtionary quoted, 129, 152. 
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people, of meddling with government affairs, 438— 440, 
VI. The imparnality with which juſtice is dealt, with- 
out reſpect of perſons, 440—444. VII. Needleſſneſs of 
an armed force to ſupport its power, 390, 444, & ſeq. 
456-472. VIII. Its ſtrict reſpect even for the letter of 
the law, 451, 456. IX. The lenity uſed in the admini- 
ſtration of criminal juſtice may perhaps be aſcribed in 
- great, part to the general ſecurity the ſtable power of the 
_ crown gives to the whole machine of government, 454. 
The great power the crown formerly derived from its 
. dominions beyond ſea, fupplied afterwards by hidden cir- 
cumſtances at home, 455, 458. Inſtances of this great 
2 n without the ſupport of | 
It 


an armed force, 458, 462. 
keeps the military power in a 1 ſtare of ſub- 
tances of this, ibid. 


opt for ſetting 


% 
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> Debate, freedom of ſecured by the bill of rights, 97. See 


Propounding. How conducted in the Engliſh parliament, 


| 66—69, 207 —- 269. The unlimited freedom exerciſed 
in the Engliſh parliament not followed by any bad conſe» 


” 


quences, and why, 434, 435 


i. M F. * 
Dictators, their great power, 264, 346. Their abſolute 
power was often uſeful, 421, 422. See Rome. 1 
Diſſolution of the parliament, its effects, 65. Eaſily effected 
by the crown in England, 414, 419. 

Douglas, earls of, cauſed to be ſlain by king James II. of 

Scotland, 411. %% rp Tr 
E. 

Edward I. ſurnamed the Engliſh Juſtinian, 31 | 
Elections, laws relating to them, 63, 64, 98. Grenville's 
bill for deciding conteſted elections, 99. Advantages 
ariſing from the right of the people to elect repreſenta- 
tives, 289, 292, 308—3 14. See People, 
Elixabeth, queen, the inquiſitorial court of High Commiſſion 
eſtabliſhed during her reign, 46. | N 
Emancipation of ſons, in Rome, manner of, 140, 1414. 
England, the power of the king becomes 'very great at the 
æra of the conqueſt, 13. The lords or barons much de- 
pendent on the crown, 15. Are thence compelled to 
- unite in a common cauſe with the people, 21—24. Dif- 
| ferent from France, in that it formed one compact united 
kingdom, 26. This circumſtance favours the eſtabliſh- 
ment of public liberty, ibid. A peculiarity of its go- 
vernment, viz. the advantageous manner to public liberty 
in which revolutions have conſtantly been concluded, 
324, 337—343- See Revolutions. The ſtrictneſs with 
- Which laws favourable to the liberty of the ſubject are 
executed, 343, & ſeq. 357, & ſeq. See Commons, Re- 

markable impartiality in the courts of law, 376—378. 

Inſtances quoted, 377, 380. Farther ſtrictures on the 

ſame ſubject, 442—444. The people may be ſaid in Eng- 
land to be inveſted with both the judicial and cenſorial 

powers, 428, 429. Singular law doctrine concerning the 
authority of government, and the liberty of the ſubject, 
451—457. The people's ſituation different from that of 
the people in Rome, 475, 476. See People. The ba- 
| lance of the people in government is connected with the 
right of property, 481. See Taxation, Diviſions among 
the people never carried very far, 532, 534. The lower 
. claſs poſſeſſed of a conſiderable ſpirit of order and juſtice, 
534, 538 ˙ . | ge 5 . 15 5 
Equity, courts'of, an enquiry into the meaning of the word, 
and their real office, 137, 138. A court of this kind ex- 
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iſted in . 136. 139. See Pretor.. Renee ies af- 
forded by the Evgliſh courts .of equity, 143» 144+ How 


theſe courts were firſt inſtituted, ibid. Ihe oppoſition 
they meet, 145. Their method of proceeding to enforce 
appearance, and fubmiſſion to their decrees, 145, 146. 
Are kept within much more ſtrict bounds than the præ- 
Tor equity court was in Rome, 150-152. Harte de- 
finition of their office, 152, 154. | 
Executive power, lodged in the King, is more eafily 7 re- 
_ preſſed when confined to a ſole indivilible ſeat, 215, & ſeq. 
is taken out of the hands of the repreſentatives of the 


people, 282, 281. Great N ee A 0, 
285. wow. . 8 ins. | 


F. 
Faire | res dire the motto, quoted, 628. l e 
Favourite of the people, how prevented in the Engliſh'« eon- 
ſtitution from acquiring a power dangerous to public li- 
berty, 206, & ſeq, See Commonwealths, * 
Felton, his anfwer' to the biſhop of London, 187. | 
Feudal government 1ntroduced 'in France through a long 
ſeries of events and years, 10. Is introduced ſuddenly 
and at once into England by the Conqueſt, 1 3s, "Coniſc- 
quenees of theſe differences, 15. 
France, the feudal government was eſtabliſhed in it in a 
very flow manner, and how, 10, 11. The crown was at 
- firſt elective, 11. the authority of the king originally 
very inconfiderable, 12, 16, 17. Ihe lords or barons 
were in great meaſure independent on the crown, ibid. 
Theſe circumſtances prejudicial to the liberty of the peo- 
ple, ibid, 18 20. Is formed by an aggregation of 
many different ſovereignries, 18, 10. See Reunions, The 
remarkable treaty by which the war for the public good was 
terminated; 30. General eſtates, , how conſtituted, 34. 
The third eſtate or commons, never poſſeſſed of lan) 
weight, ibid. A remarkable infurrection, 36. The con- 
ſtitution of France about the time of Hugh Capet, much 
the ſame with that of the German empire at preſent, 39. 
What they call Edits enregifires, 70. French parliament, 
what, ibid. Late king's expedient for diſmiſſing the par- 
or lament of Paris, 413, 414. The jealouſy of the crown 
againſt that aflembly, 4 325 433. Compariſon between the 


% 
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8 and Engliſh conſtitution i in regard to the Nee of 

taxation, 45, 516 5 20. 

Franklin, Dr. quoted, 523, 25. 

French language introduced into the Englih laws by Wi- 
liam the Conqueror, 69. Is ſtill uſed by the king in de- 
claring his intention to the parliament, 68. Judge Black- 
ſtone's e on FORT he, ibid, 


® 3933 


Cle I. Kiow, led' into an imprudent ſtep, 308, 409 

507. | 

General warrants, ſet Ad 486. 

Geneva, republic of, mentioned, 230, 254, 307, 486. 

Germany, by what cauſe the growth of the power of the 
crown has been checked there, 39. Its preſent ſtate 
compared with that of France in the time of Hugh Capet, 
ibid. 

Grecian commonwealths, revoluti ions in them only favour- 
able to the particular intereſts of leaders and dema- 
Sog ues, 336. The reproach made them by Cæſar, 382, 
383. 

Gracchi, how forſaken by the people, 265. 

Grand. Fury, its office, 170. 

Guſſe, duke of, flain by order of K. Henry III. of France, 


411, 412. 


* 


n. 


Haba enn, act, when paſſed, and for what purpoſe, 
192. The tenor of it, 192—194. The particular oc- 
| cation of it, 362. Expreſſions of judge Blackſtone on the 
abſent, ibid. Quoted by Junius, ibid. On what occaſion 
ſuſpended, and with what caution, 424. By what means 
finally ſettled, 480. 

Hale, Judge quoted, 5 His deſcription of the office of a 


Jury, 148. 


Heury I. grants a charter to his ſubjeQts, what condition 6 £ 


Annexes to it, 24. 
Henry VIII. his great power, 45. Was unſupported by 2 
ſtanding army, 390. 
Holt, judge, remarkable opinion delivered by him, 318. 
Hugh Capet, the firſt hereditary king in France, 11. The 
| haughty anſwer of a - rench lord to him, 1 18 
n 3 : 
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Hume, Mr. a few words on the character given by him of 
James II. 460 | | 
Jacob's law dictionary quoted, 128, 152. 1 
Janes I. liberty begins to revive. in his reign, 47. His 
lofty notions concerning regal authority, ibid. Keeps 
his ground againſt the reſtleſs ſpirit of the times, 459. 
James II. how his dethronement. was effected, 55, 57. 
Was inexcuſable in his conduct, 460. A few more words 
on the manner of his being dethroned, 459, 460. Re- 
ceives no manner of aſſiſtance from his numerous army, 
Jrſuits, how expelled from Spain, 415, 4165. 
Impeachment, public, what, and its effects, 93, 94. The 
king's pardon no bar to the proſecution of an impeach- 
ment, 5 Can it prevent the execution of the judge- 
ment? ibid. Inſtances of miniſters and judges impeached 
by the commons, 93, 94, 363 366. 
Impriſonment, the method formerly uſed for liberating im- 
priſoned perſons, 189. They were inſufficient againſt the 
power of the privy- council, 190. A new force given 
them by the petition of rights, ibid. Evaded again by 
means of an alias and a pluries, 191. Habeas corpus act, 
192. | . 
John, king, grants the great charter, 26, 27. 
Jobnſon, Dr. Samuel, his opinion concerning the office of 
the courts of cquity, examined, 127, 85 
Journal of the commons. Their addreſs to the crown in 
regard to the printing of the ſame, 408. RED 
Judges, how they may be removed from their offices, 79. 
Their office in criminal cauſes, is only to direct the jury, 
and afterwards to pronounce the law, 179, 180. Decide 
in Felton's caſe the torture cannot be uſed, 181. Cannot 
alter the mode of puniſhment, 182. Inſtances of judges 
impeached, 363 — 366. See Courts. 
Judicial power, in regard to eriminal matters, the neceſſary 
cautions in eſtabliſhing ſuch power, 154, & ſeq. Should 
not be truſted, eſpecially in a free ſtate, to any too 
powerful perſons or bodies, 163, & ſeq, Alluſions to the 
toreign courts of law, 164, 167. See Trial. May be 
ſaid in England to be in the hands of nobody, 184. Lodg- 
ed in the people, 428, 429. 8 
Junius letter, GP 176, 302, 


E 9. /: 


Jury, how they are to ſhape their verdict, 175, Muſt decide 
both upon the fact and the criminality of it, 176. What 
rules muſt follow in their opinions, 178. Judge Hales's 
remarkable paſſage in that reſpect, ibid. Uuſually pay 
il Free regard to the judge? direction, 186. The effect [1 
of their recommending to mercy, ibid. See Trial and #1 
Judicial Power. | e Es 02a 
Fuſtice, impartiality of its adminſtration in England, 376— 
380, 442, 443. See Law and Judicial Porwer, 


King, his prerogative by the conſtitution, 72, 73. The 
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reſtriction ſet by law upon the exerciſe of the ſame, 87 9 
1, Commonly granted a revenue for life, 79. Not to } 


=_ interfere, nor his privy-council, in the deciſton of cauſes 

1 either civil or criminal, 88. It is diſputed whether he 

can remit the proſecution of a ſentence awarded in con- 

ſequence of an impeachment, 95. Not to be named in | | 
debates, 269. The laſt inſtance of one uſing his negative b 


voice, 405. See Crown. 


9 e 

Laws. See Legiſlation. Difficulty in procuring juſt ones, 1 
248. A very neceſſary caution in framing them, 279, 280. 1 

Law, criminal, how ſtrictly the letter of it is adhered to | 
in England, without any extenſion, 180, 318, 453. 
Great mildneſs of it, 185—187. See Puniſhments. | 

Legi/lative power, how formed in England, 61, & ſeq. Ad- 


vantages ariſing from its being divided, 218, & ſeq. Re- 4 
markable conſtancy in its operations in England, 223. | 
Not ſo in the ancient commonwealths, ibid. See Þ 
Parliament. „ | | 
Legi/lation, the buſineſs of, conducted in England upon 0 15 
quite different principles from what it is in republican 1 


governments, 229. The manner in which laws are fram- 
ed in commonwealths, 229, 230. Inconveniency of it, 

231. The manner in which laws are framed in Eng- 
land, 232. Advantages of the ſame, 234 — 236. See 
Propounding. Would it be an advantage if laws were 
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enacted by the people at large, 240, 246-256. See FI 
EF eople. "Re | | | Weds ö | f 
Liberty, the word much miſapplied or miſunderſtood, 241, 14 
244. A truer definition of the ſame, 245, 246. How it 
zhe proviſions to ſecure it ſhould be directed, 279. 14 
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ee enn England GUT the liberty 
of the ſubject, 451-457. 
Ling deen 253, 264, 329, 332, 334, 346, 347, 


248. 
len. the houſe x how contend, 65. Not ſuffered by 
| the commons to frame, or even alter a money bill, 67. 
Make it a ſtanding: order to reject all money bills, to 
Which bills of another nature have been tacked, 77, 78, 
96. Have not given up their claim in regard to altering 
money bills, 86. The great pre-eminence allowed them 
in point of ceremony over the commons, 226, 227. Can 
vote by proxy, ibid. Unite in a common cauſe with the 
people, againſt the power of the crown, 21, 22, 49, 50, 
N 285 —287, 368—4370. Abridge their own perſonal pri- 
vileges, 373. Their impartiality in their judicial capa- 
city, 374, 375. Cannct be charged with having abuſ- 
ed their privilege of trying their own members, 374, 
375. Defeat the attempts of the commons on the 
- crown's prerogative, 295—393. Their own attempts 
defeated by the commons, 397, 398. A bill is framed 
to limit their number, 398, 399. The great importance 
of that bill generally overlooked, $5, 507. See Parlias 
ment and Peers. 
en lord, quoted, 315: 
| M. 
MachiavePs Nitory of the Republic of cher tides, 
490 
Magna Char ta, when AY how obtained, 26, An 
account of it, 2729. Remarkable ertenſiveneſs and! im- 
particity of its proviſions, 338. 
Ma: borough, ealily diſmiſſed from his employments 214, 
og, 410. 
mie, courts, a remarkable diſpute between one and a 
court of law, 464, 465. See alſo the Errata. 
Martial law, muſt be univerſal, where the authority of the 
government is ſupported by a ſtanding army, 447, 448. 
Members of the houſe of commons, their perſonal privi- 
leges, 370. Inſtance of ſome puniſhed by their own 
© houle, 371, 372. See Commons. | 
Military power, a cauſe of anxiety to thoſe ſovereigns whaſo 
authority is ſupported. by it, 445—44$. Cannot in ſuch 
"cafe be fubjected to the civil power, 462, 463. Its need- 
leſſneſs to 9 the power, of the crown in England, 
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390, 4 56—462. The ſyrprifing ſubjection of it to the 
ctvil power in England, 390, . See Crown. 
Niall, equally intereſted with other ſu jects i in maintain- 


ing the laws concerning perſonal ſecurity, 285. A diſ- 
carded one in other countries, the cauſe of ſome el | 


or jealouſy to the government, 412. Not t ſo in England, 
412, 440. 

Monarchies, revolutions always concluded in ht by pro- 
viſions for the advantage of great men and leaders, not 
of the people, the ſame as in commonwealths, 337, 402, 
435 437. The executive power of the crown in all an- 

dient or modern monarchies, wanting that peculiar ſtabi- 
lity of the Engliſh crown, 388. Numerous inſtances of 
it, 388—391, Not ſecured otherwiſe than by ſtandin 
armies, ibid. The monarchs are afraid of powerful ſub- 
jects, 411, 412. Cannot do without ſome arbitrary 
means of aſſerting their authority, 422. Very jealous 
of the liberty of the preſs, and perhaps are really obli- 
gated to be ſo, 424, 425. Extremely averſe, out of fear 

for their own ſecurity, to calling popular aſſemblies to 
take advice and aſſiſtance from, 420433 · Refpect of 


perſons in the adminiſtration of juſtice cannot be pre- 


vented in them, 441, 442. Anxious precautions taken 
in them in regard to the military power, 446—448. 
Their law doctrine concerning the executive authority of 


the government, 457, 4 $4+ T he military ſuperior to the 


civil power, 462, 463. 


Money Bills, not to be altered by the lords, 67, 86. Not 


to be tacked to other bills, 77, 78, 396. See Taxation. 
Monteſquien, quoted, 293, 472. 
More 's „Noris, We 29 3. 


. bh 
| Ofracifis, an arbitrary unjuſt expedient, but prrbaps ne- 


ceſſary in the republic of Athens, 422. 
e e his word to his — 527. 


. 

Parliament, Engliſh, the conkicorion of, 61— 70. Ha to 

be called, 63, 87. How bills are paſſed, ſce Bills. 
Proceedings i in parliament not to be queſtioned in a 

other place or nutty 97. The ſecret bent of that af 
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ſembly to forbear invading the prerogative of the crown, 
405-409. By the conſtitution, force is removed from 
their debates, 449, Cautious conduct of the three 
branches towards each other, 529, 531. See Commons 


and Crown. _ ee . 6 
Parliaments, French, what they are, 70. That of Paris, 
the motives of its firſt inſtitution, ibid. Is only an af. 
ſembly of a judiciary nature, ibid. What kind of ſhare 
it claims in legiſlation, ibid. The great weight of that 
aſſembly, 163. Difficult to be managed by the crown, 
ibid. How the late king diſmiſſed it, 413, 414. Precau- 

tions taken by the preſent king in reſtoring it, 433. See 

France, * 3 I 
Parliamentary Hiſtory of England, a ſuperficial obſervation 

FJ) f ar as 
ardon, the prerogative of, lodged in the king, 72. Can- 

not be pleaded as a bar to an impeachment being carried 
on, 95. Doubtful whether it can ſtay the execution 
of a ſentence awarded in conſequence of an impeach - 
ment, ibid. Often granted on the recommendation of a 
Peers, how to be tried, 179. Have few real perſonal privi- 

leges above the ſubject, 373. See Lords. Og 
People, how miſled by favourites or demagogues, 198—200. 
How influenced or deceived by the magiſtrates, or great 
men in commonwealths, 2z50—257. Should act through 
| repreſentatives, 246, 259. Should entirely delegate the 
8 | legiſlative authority to theſe 260— 271. How, and in 
: what circumſtances only, the right of reffance may be 
_ uſefully exerted by them, 320—324. See Commonavealths, 
and England. May be ſaid in England to poſſeſs both 
the judicial and cenſorial powers, 428, 429. The free- 
dom they enjoy of interfering in government matters, 
438-449 Oy 
Pope, Mr. quoted, 250. 
Lex Porcia de tergo civium, 274, 348% | 
Præmunire, the different meanings of the word, 194. 
 Pretor, his office in Rome, 116. Aſſumes the office of a 
judge of equity, 139. His proviſions, 139—142. Their 
power very arbitrary, 147. When firſt reſtrained, 147— 


** 


es ˙· » . 8 
Prefs, liberty of the, is a real cenſorial power lodged in the 
people, 291, 292. Much more effectual than the one 


eſtabliſhed in Rome, 293. And more uſeful by far to 
the community, 293, 294. How difficultly this liberty 
was gained at the expence of the executive power, 294, 
295. A licencer appointed upon the preſs by the ſtar- 
chamber, 295. By the long parliament, ibid. By 
Charles II. and James II. Finally eſtabliſhed in the 
year 1694, and how, 296. A definition of it, 296, 295. 
Actions reſpecting the ſame not to be decided without a 
jury, 297, 298. How extenſive its uſe has become, 299, 


2 Joo. Very great political advantages ariſing from the 


ſame, 301 305. Is farther uſeful, combined with the 
other rights of the people, 305 308. Such as the right 


of election, 308, 309. How uſeful a ſupport to the right 


of reſiſtance, 319, 320. Is not allowed in common- 
wealths, and why, 425, 426. Nor in monarchies, 4.24, 
425. Its being toleraredan England to fo high a degree, 
depends on the ſtability of the executive power of the 
crown, 427. By 1ts means the cenſorial power may be 
ſaid to be lodged in the people, 428, 429. The real 


foundation on which it reſts in England, 452, 453. Er- 


ror of the author, at firſt, in this reſpect, ibid. 


Priſoner, how to be committed, 169, 170. When once 


acquitted, cannot be tried again for the ſame offence, 179. 
See Trial. . 17 | | 
Privy council, its power abridged by the ſame act which 
- aboliſhed the ſtar-chamber, 88. Its real office in the 
- Engliſh government, 404. How formed, ibid. 


Prorogation, its effects, 65. The term not to be afterwards . 


ſhortened, 87. 


Propounding, in legiſlation the privilege of, reſerved to the 


executive power in commonwealths, 229— 231. Allotted 


in the Engliſh conſtitution to the repreſentatives of the 


people, 232—236. How the ſame was formerly ſettled in 
France, Sweden, Scotland, and Ireland, 235. Great ad- 
vantages accruing to public liberty from this right being 


lodged in the repreſentatives of the people, 232—240, 
269=—271. Its remarkable advantages for preſerving the 


Engliſh conſtitution, and inſtances of it, 482—486. 


Puniſhments, the judge cannot alter the mode of, 182. Nor 


the ſheriff, ibid, Do not extend beyond the ſimple de- 
privation of life, 187. Their mildneſs in England, 381. 
Not ſo among the Greeks and Romans, 381, 382. At- 


* tention of the Engliſh legiſlature in that reſpect, 385, 386. 
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Repreſentatives, qualifications for being one, 62. Advan. 
tages that accrue to the people from acting through re- 
preſentatives, 256—258, 259, More hurtful than bene- 
-ficial when their intereſt is not in reality. united with that 
of the people, 2750. The people ſhould entirely delegate 
the legiſlative authority to them, 251-267. The ſedate. 
manner in which in England they debate the ſubjects and 
vote 268. Do not allow the ſpeaker to have a vote, 269. 
Nor the king's name to be introduced in debates, ibid. 
Are debarred from all executive authority, 280, 281, 
Capital advantages thence ariling, 280, & ſeq. 287, 288. 
See Commons and Peaple. OTE 75 
| Reſiftance, right of, admitted by the Engliſh laws, 314 —316. 
Opinion of judge Black ſtone quoted, 3 17. Recognized 
even by the courts of law, 318. Is in a great meaſure 
an uſeleſs right, unleſs combined with the liberty of the 
pPreſs, 319—320, What circumſtances are required for 
tits being. uſefully exerted, 320— 324. $0 
| Revolutions, have always been concluded in England in an 
ad vantageous manner to public liberty, 324, A ſeries of 
- inſtances, 337—343- Not fo in the Roman common- 
wealth, 325. A ſeries of inſtances during the whole 
time of irs duration, 324—336, The ſame diſadvantage 
- obtains in the Greek republics, 336. And in the limited 
monarcbies of Europe, ſuch as Scotland, Sweden, &c, 
JJͤ 42 HTN on 225 DS: 
Revolution of the year 1689. How accompliſhed and im- 
proved, 59, 342, 343, 403. See Revolutions. | 
| Re-unions, of particular provinces to the crown, in France, 
18, 19. The manner of theſe re-unions, and doctrine of 
the French lawyers in that reſpect, ibid. 1 85 
Rome, wrong notions of liberty the patricians and ſenate 
give to the people, 241. lhe ſenate inveſts itſelf with 
the power of laying taxes, and on What occafion, 25 3. 
the tribunes do not enact liws without the concurrence 
of the people, 251. The influence. of ſenators and great 
men over the people, and their artifices, 262— 265, 297. 
The people, and even the tribunes, greatly over-awed by 
a dictator, 264. The people betrayed by thoſe in whom 
they truſted, 272. The tribunes not earneſt in the de- 
feuce of public liberty, 273. The ſenate, conſuls, and 


TN 5 
dictators, poſſeſſed of an arbitrary power over the lives of 
the citizens, 274. Aſſume occaſionally a power to take 
from the Capitol, and ſet aſide the laws enacted by the 
8 people, 275, 270, Who were called mobiles, 216, 278. 
The cenſorial power only a piece of ſenatorial craft, 293. 
Revolutions conſtantly concluded in a diſadvantageous 


manner to public liberty, 325. A ſeries of inſtauces, 


325-336. The laws concerning the liberty of the citi- 


zens were not ſtrictly executed, 774. A ſeries of in- 
| ance of inſolence and 
_. cruelty of a magitirate, 349. The rapaciouſneſs of the 


_ ances, 345, & ſeq. Remarkable in 


men in power in regard to the allies and ſubjects of the 
republic, 350. Corruption of the judges, 351, 352. 
_ Remarkable changes in the formation of them, ibid. A 


remarkable paſſage of Tully, in regard to the diſorders 
that took place in the republic, 354. A ſhort ſketch af 


their real cauſe, 355, 356. Dangers to which both its 
_ iberty and empire were expoſed, 474, 475- How the 
final overthrow: of the republic was operated, 476, 477» 
The political rights allotted to the people, 479, 
Rouſſeau quoted, 225, 241, 261, 293, 484. 

Ruſſian ambaſſador, the cafe of his arreit, 380. 


S, 


Saxon government, aboliſhed in England by the Norman 


-. Conqueſt, 7. Paſſages of fir William Temple, and Spel- 
man, on that ſubject, ibid. How far reſtored ſince the 


Conqueſt, 8, 9. C 1 
Scotland, the number of repreſentatives it ſends to Parlia- 
ment, 62. The lords of the articles, what aſſembly, 235. 
The authority of the crown commonly invaded by the 
nobles, 402. The bill that had been framed for ſettling 
the crown on the houſe of Hanover, 402, 403. No ad- 


voantageous expedient to have truſted the nobility with 


the command of a ſtanding army, 449. _ 


Secretary of ſtate, caſe of an action brought againſt one, by 
„% % . 
Senate, Roman, how formed, 277. See Rome. Their 

conduct at the expulſion of the kings, 325, 326. See 


Revolutions. The great power they aſſumed over the 


© lives of the citizens, 274, 347. 
Sevigne, mad. de, quoted, 520, 521. 
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Smith, Dr. Adam, his opinion on liberty, and on the effecis 
produced by a ſtanding army, examined, ' 444—450, 
955 Father obſervations on the ſame ſubject in general, 457— 


| 


$pain, how that monarchy was formed, 38. The expedi- 
ent e the preſent king for diſmiſſing the Jeſuits, 
Seinen, quoted, 7. See the Errata. 
Star- Chaiuber, the court of, how conſtituted, 51. Sup- 
preſſed the liberty of the preſs, 295. Expreſſions of 
fir Edward Coke concerning it, ibid. Was a kind of 
a court of equity in regard to criminal matters, 455, 
456. By what means aboliſhed, 48 © 
Statute de heretico comburendo, on what reaſon repealed, 384, 
That for allowing parliament to meet of themſelves, re- 


* 


pealed, VVV THY 
Sweder, an account of the revolutions that have taken place 
in its government, and of the reſtraints at times put on 
the authority of the crown, 400, 401. The diſadvantages 
of the body of the people in the legiſlature, 480. An 
account of its government before the laſt revolution, 
Fol-. e 
Suit, dean, quoted, 410. 


8 + T. 
Tacitus, juoted, = 3 . : ARES NL 
Tee, right 7 ER dt ſecured to the lords and com- 
mors, 35. Poſſeſſed in England by a ſingle pon, 
not ſeveral aſſemblies as in France, 44, 45. Is rendered 
thereby a much more efficacious check upon the crown, 
' | ibid. All taxes or money bills muſt originate in the 
| houſe of commons, as well as the alterations in ſuch bills, 
67. The great conſtitutional efficiency of that right, 
74—84. The exiſtence of the commons wholly depends 
upon the ſame, 85, The advantages of this right 
of the commons, when combined with the right of 
propounding law remedies, 235, 236. How firmly it ſe- 
Cures all the other rights of the people, and the whole 
conſtitution againſt the attempts of the crown, 41, & ſeq. 
487. ls the conſtitutional balance of the people againſt 
the crown, 513. At the ſame time the only forcible 
one, 514, 515, 527, Rendered ineffectual when lodged 


„ * X. 


F fn ſeveral diſtin ptovincial aſſemblies 17 2% 
How might grow to be ſo divided in 4.6 nd, be. 
The granting the Americans their claims would have al- 

_ tered the Engliſh conſtitution, ona ad LM DL” ON 

Temple, fir William, quoted, 7. WINE: 

Torture, attempted to be introduced in the reign Sg Henry 

VI. by the dukes of Exeter and of Suffolk, 187. De- 

| _ cided to be illegal by the judges, ibid. 

Treaſon, high, ſtatutes concerning it repealed, 46, 82. How 


trials for caſes of treaſon are to be conducted, 174, 175» 125. | 
e 


Tribunes, betray the cauſe of the people, 272275. 

era of their creation, 322. Their intereſted public con- 

duct, 328 336. See Rome. 

Trial by jury revived in the reign of Henry II. 2 5. How 
to be conducted, 191, & ſeq. Muſt be public, 182. 
Great advantages of this 1 
_ firiftly preſervedin England, 3 47 358. Not ſo in Nor- 
mandy, Sweden, and Scotlan 3 58. See Judicial 
Power and Fury. 


Trials, the manner in which priſoners a are ried in foreign : 


countries, 166, 167. 
Tucker, dean, 5 172 7 


Tudors, the great power of FE, princes of hab houſe, 43, 48. 


458. Were not aſſiſted by any armed force, 390, 458. 


Tully, 1 125, 142, 263, 266, 7% 349, 354 537. 


V. 


Valſtein, ak of, cau TY to be lain by the emperor Fer- 
dinand II. 411. 


Ferdif, how to be expreſſed, 176. A ſpecial one, what, | 


ibid. A r 0 Coke on the ſubject, ibid. 
W. 


William the Conqueror, ſets afide the Saxon, and ſubſtitutes 
the feudal government, 7, & ſeq. Poſſeſſed of an uncom- 


monly great authority, 14. What regulations he intro- 


duces into England, 13,—15, 


Writers, political, their 1ll-ju ved expreſſions and notions, 


241—243- Their unwiſe admiration of the cenſorial 


— in Rome, 2 2 Have not penetrated into the real 
lence of 1 473. Have treated 


undation of the 
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rits, their importance in the Enolith courts of. 
— mpared to the Roman Acliones legis,' 127. 
in creating new wits, 134138. n 
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